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AGENT. 


$64. Fine.—Of Company or Assured.—Knowledge of.—Va- 
cant Building.—Estoppel—tThe policy provided that it should be 
void in case the building became unoccupied without the consent 
of the company indorsed on it. Also, that nothing less than a 
distinct specific agreement, clearly expressed and indorsed on the 
policy, should be construed as a waiver of its terms. Also, that 
the agent has no authority to waive, modify, or strike from the 
policy any of its printed conditions ; nor is his assent to an in- 
crease of risk binding until indorsed on the policy and the in- 
creased premium paid, nor has he power to revive the policy after 
it has become void through a breach of its conditions, and any 
new policy intended to replace one so made void, shall be of no 
effect until its actual issue and delivery, any parol contract with 
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the agent notwithstanding. Also, that any person other than 
the insured procuring the insurance to be taken by the com- 
pany shall be deemed the agent of the insured in all circum- 
stances relating to the transaction. The agents who counter- 
signed and issued the policy were notified that the building was 
vacant, but neglected to communicate the fact to the company. 
Proofs were made out under the agents’ direction, which not 
being satisfactory, further proofs were required which contained 
a statement that the building was vacant. Held, that the agents 
were the agents of the company and not of the insured, and no- 
tice to them was notice to the company unless there was some- 
thing in the contract which prevented it. 

Miner vs. Ins. Co., 27 Wis., 693; Story on Agency, 23140, 151. 

Held, that the policy limitations of the agents’ powers referred 
only to acts, not to the effect of a notice of a fact relating to 
the policy. Held, that the company had constructive notice 
that the building was unoccupied when additional proofs were 
required, and was estopped by such requirement from declaring 
the policy void for a breach of its condition. 

Webster vs. Ins. Co., 36 Wis., 67; N. W. Mut. Life Ins. Co. vs. Ger- 
mania Ins. Co., 40 id., 446. 

Held, that the plaintiff was not prevented by the allegation in 
his complaint that all the conditions had been fulfilled, from 
showing in evidence facts which would estop the company from 
pleading a breach of condition where he could not know, until 
the answer was served, that such breach would be pleaded. 

Waddle vs. Morrill, 26 Wis., 601; Case of Gill vs. Rice, 13 Wis., 549, 
distinguished. 

Gans vs. St. Paul F. & M. Ins. Co. 

Rep’d Jour’l, p. 303, 


ARBITRATION, 


§ 65. Fme—Construction of Statue-—Where the act under 
which the company was organized provided that the loss claim- 
ant should immediately notify the president, who should forthwith 
convene the directors, who should appoint a committee of mem- 
bers to ascertain the amount of loss, and in case of inability to 
agree upon the amount of damages, the claimant might appeal 
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to the court, which should appoint arbitrators with legal power 
to hear and determine the matter; Held, that the appointment 
of the committee was not a condition precedent to bringing an 
action, and a complaint is not defective because it fails to show 
that such proceedings were had. 


Hughes vs. Vinland F. Ins. Co. 
Rep'd Jour'l, p. 331. 


EVIDENCE. 


§ 66. Marine.—Cause of Loss.—Presumption of Seaworthiness. 
—Eapert Testimony.—Res Geste.—In an action by the owners 
of a steamboat against an insurance company, ona policy against 
perils in the navigation of specified privileged waters, for the loss 
of the vessel occasioned by encountering an unknown cause of 
peril, from which she suddenly sprung a leak and sunk while nav- 
igating a privileged water, it is not competent in chief to give in 
evidence, for any purpose, specific cases of other steamboats that 
had been lost while navigating the same and other Western 
rivers, occasioned by some unknown injury causing them to sud- 
denly leak and sink. 

1 Greenleaf, sec. 52. 

When a steamboat is shown to have been seaworthy at the 
time she was insured, and no intervening circumstance occurs to 
render her unseaworthy, her seaworthiness is presumed to con- 
tinue ; but when during the life of the policy she springs a dan- 
gerous leak without apparent cause, a new presumption arises, 
that of unseaworthiness ; yet as this new presumption is not a 
conclusive one, the owners are not required, to entitle them to 
recover for the loss, to show the identical cause of her loss, but 
may show a probable one. Ina case of loss from some unknown 
cause, a person conversant with steamboat navigation, and who 
is from actual experience familiar with the perils attending steam- 
boat navigation on the privileged waters and others of the West- 
ern rivers, may give his opinion, and say whether a steamboat, 
while being navigated thereon with ordinary skill and care, might, 
without apparent or known cause, suddenly spring a leak and 
sink from some unknown peril of the river. A person experi- 
enced in the navigation of steamboats used to carry cotton on 
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the Western rivers known as “ cotton boats,” may, when speaking 
from personal knowledge and experience, say whether such 
boats, when freighted with cotton, usually leak and require the 
daily use of pumps to keep them free from water, as tending to 
show how the words “ tight and sound,” used in the policy, were 
understood by the parties. When the actual effect of a known 
agency is unknown, and the opinion of one familiar, by actual ob- 
servation, with the matter under consideration, is the best testi- 
mony the subject matter to be investigated affords, the opinion of 
such person may be received as testimony ; hence it was competent 
to receive as testimony the opinion of skilled river navigators fa- 
niliar with the subject, as to the effect the wave-swells made by a 
larger steamboat would have upon a smaller and heavily laden 
one while passing. The statements of a steamboat captain, 
made in the discharge of his duty as commander of the vessel 
while she is in a sinking condition, and he is in the act of seek- 
ing aid of another to relieve her from present peril of loss, as to 
her perilous condition—how and where she was leaking—made 
under such circumstances his statements accompanying his acts 
and explanatory of them are 7s gesiw, and therefore competent 
testimony. 

The Manchester, 8 Eng. Adm. Rep., 62; 14 N. H., 101; 1 O.S., 26; 1 
Greenleaf, #113, 440 ; Story on Agency, #134, 135 ; 4 Cush., 93 ; 34 Barb., 
256 ; 6 Barb., 79; 4 Seld., 497; 12 Wheat., 460. 

Weslern Ins. Co, vs. Tobin et al. 

Rep’d Jour’l, p. 346. 


HOMICIDE. 


$67. Lire.—Liability to the Insurer for Death of Insured.— 
At common law no civil action lies for injury which results 
in death. One who feloniously or otherwise kills another in 
Louisiana, is not liable to a company insuring his life for the loss 
occasioned by the payment of the policy. The homicide was no 
party to the contract ; the injury was against the personal rights 
of the insured, and the damage to the company was remote and 
incidental. 

Hilliard on Torts, p. 87, 210 ; Barker vs. Bolton, 1 Camp., 493 ; Conn. Ins. 
Co. vs. N. ¥. & N. H., 25 Conn., 265; Kramer vs. Market, 25 Cal., 235 ; In- 
dianapolis ys, Kealy, 23 Ind., 133 ; Hyatt vs. Adams, 16 Mich., 180 ; Shields 
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vs. Young, 15 Ga., 349; Peoria vs. Frost, 17 Ill, 333 ; Green vs. Hudson 
R. R. Co., 2 Keyes, 300 ; Hubgn vs. N. O. & C. R. R. Co., 6 La. Ann., 496 ; 
Herman vs. Carrolton R. R. Co., 11 La. Ann., 21 ; Connecticut M. L. Ins. 
Co. vs. N. Y. & N. H. R. R. Co., 25 Conn., 265; Rockingham Ins. Co. vs. 
Mosher, 39 Me., 253; Ashley vs. Dixon, 48 N. Y., 430 ; Grove vs. Branden- 
burg, 7 Blackf., 234; Dunlap vs. Gleddon, 11 Me., 435; Anthony vs. Slaid, 
11 Mete., 290. Cases excepted to, Gross vs. Guthery, 2 Root, 90 ; Plum- 
mer vs. Webb, Weare, 75 ; Ford vs. Monroe, 20 Hurd, 201. 

The case of a creditor, much less a remote claimant, is not in- 
cluded in the Louisiana statute which gives a right of action in 
favor of certain relations. 

Mobile Life Ins. Co. vs. Brame. 

Rep’d Jour’l, p. 295, 


INSOLVENCY. 


§ 68. Fire.—Policy as Collateral_—Liability of Creditor.— 
Evidence of Negligence.—Defendant had effected a loan of plaintiff 
on bond and mortgage, and the policy, which was in the name of 
defendant, provided according to agreement that the loss should 
be payable to plaintiff, ete. After the loss defendant negotiated 
with plaintiff for a renewal of the loan on other property, and 
plaintiff delayed collecting the amount of the loss for a month, 
when the insurer failed. Held, that a creditor holding collaterals 
is bound to use reasonable diligence for collecting them when 
due, and is responsible for loss resulting from neglect or delay. 
Held, that the delay to collect for a month was prima facie evi- 
dence of negligence. Held, that negotiation for a new loan did 
not excuse the delay; the legal right to the money was in the 
plaintiff. Held, that the burden of proof to show negligence was 
on the plaintiff, and in the absence of such proof, defendant was 
entitled to have the loss deducted from the mortgage debt. 

Plant. M. Ins. Co. vs. Falvey, 20 Wis., 20. 

Charter Oak Life Ins. Co. vs. Smith. 

Rep’d Jour’l, p. 299. 


POLICY. 


§ 69. Lire.—Retnstatement—Impaired Health—Statement of 
Physician as Evidence-—The policy was forfeited through non- 
payment of the premium due in July. On the Ist of October 
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. 





following, the insured applied for his reinstatement, paying the 
premium and giving acertificate of health to the agent, by whom 
they were forwarded to the company. The policy was renewed 
and a renewal receipt sent to the agent, October 12th, which 
was dated back to July, and two days later they were delivered 
to the insured. Held, that the contract was intended to take ef- 
fect by relation from October Ist. 

Colt vs. Phoenix F. Ins. Co., 54 N. Y., 597 ; Tipton vs. Fertner, 20 N. Y., 
423 ; May on Ins., 2190; Bunyan, p. 58 ; Bliss, 399 ; Lightbody vs. N. A. 
Ins. Co., 283 Wend., 24; Perkins vs. Wash. Ins. Co., 4 Cowen, 465 ; Chase 
vs. Hamilton Ins. Co., 22 Barb., 527; Ins. Co. vs. Webster, 6 Wall., 129; 
Cooper vs. Pacific M. L. Ins. Co., 3 Big. Ins. R., 656; 7 Nevada R., 616; 
Carpenter vs. M. S. Ins. Co., 4 Sand. Ch., 408; Am. Horse Ins. Co. vs. 
Patterson, 28 Ind., 17 ; Bliss, 3172 ; City of Davenport vs. Peoria M. & F., 
17 Iowa, 276; Bliss, ib.; Le Farom vs. Ins. Co., 2 Big. Ins. R.; 158 Pa. 

Held, that the liability of the company was not affected by a 
change in the health of the insured between October 1st and 
October 14th, and in the absence of inquiry he was not obli- 
gated to notify the company of such change. Held, that a state- 
ment of a physician in the affidavit accompanying the proofs of 
loss, tending to show that the insured was in impaired health on 
October 1st, where such evidence could only have been based on 
hearsay or rumor, was not legal evidence. 

Starbird vs. Barrows, 43 N. Y. R., 200 ; Pepin vs. Lachenmeyer, 45 ib., 
27; People vs. Brandreth, 36 ib., 191 ; Porter vs. Ruckman, 38 ib., 211; 
Corning vs. Troy Iron and Nail Works, 44 ib., 577; Ins. Co. vs. Newton, 
22 Wall., 22. 

Mudual Benefit Life Ins. Co. vs, Higginbotham. 

Rep’d Jour’}, p. 334. U. 8.8.0, 


§ 70. Marine.—Construction.— Risk suspended while Loading.— 
The policy on a vessel contained the stipulation, “ the risk to be 
suspended while vessel is at Baker’s Island loading.” The vessel 
was lost while at Baker’s Island, before the loading had begun. 
Held, that the intention of the parties in the stipulation must be 
determined from all the circumstances of the case. 

1 Greenl. Ev., 3277; Taylor’s Ev., 231082,-1085. 

Where it appeared that the hazards sought to be excepted 
were those attendant on the exposure and unfavorable moorage 
at the island, and not the mere process of loading; Held, that 
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the meaning of the clause was that the risk should be suspended 
while there for the purpose of loading. Held, that the insurer 
was not liable for the loss. 


Reed vs. Merchanis Mutual Ins. Co. 
Rep’d Jour’l, p. 310. U.S. 8. C. 


§ 71. Fme.—Over-valuation—The policy provided that any 
over-valuation should render it void. Held, that in order to avoid 
the policy the valuation must be so clearly excessive as not to be 
accounted for on the theory of the general disposition of property- 
owners to put a favorable estimate on their property. There must 
be a clear mistake or willful intention to deceive. 

May on Ins., sec., 373. 

Held, that where the property does not command a ready mar- 
ket, the price which it would bring at a present cash sale, is not 
a fair criterion of value. Held, that property occupied by insured 
as a homestead, may be fairly valued by him at the cost it would 
require to replace it in its existing condition. 


Germania F. Ins. Co. vs. Casteel. 
Bep’d Jour’l, p. 253, Iz. 8. C. 


PRACTICE. 


§72. Manrine.—Exceptions to Requests to Charge—When a 
series of propositions requested as a charge to the jury are given, 
and there are one or more sound propositions in the series, an 
exception to the series in this form: “to the giving of which 
charge defendant at the time excepted,” is insufficient. The ex- 
ception should be to each proposition, or if not intended to ex- 
cept to each, should in some pertinent way distinctly refer to the 
proposition claimed to be erroneous. 


1 Seld., 422. 


Where a series of propositions are requested as a charge, and 
one or more of the propositions are unsound, and the charge is 
refused or modified in several respects, an exception as follows: 
“to which refusal and modifications of such charges defendant 
at the time excepted,” is not sufficiently definite. In such case 
the exception falls because it fails to direct the attention of 
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the reviewing court to the proposition or propositions in regard 
to which the error is claimed to exist. 

3 Otto, 46; 11 N. Y., 416; 6 N. Y., 233; 7 N. Y., 236; 40 N. Y., 556; 
47 N. Y., 570; 30 Ohio St., 104; 30 Barb., 246; 45 N. Y., 556. 

An exception in the following form : “ to which general charge 
of the court the defendant at the time excepted, and excepted 
also to each proposition of law therein contained, differing from 
the several specific charges asked by defendant,” when the gen- 
eral charge contains more than one proposition of law, and is 
not in all respects erroneous, is wanting in definiteness, and fails 
to present any question with sufficient certainty for review on 
error. 

25 O. S., 584; 47 N. Y., 576; 3 Otto, 46 ; Lewis vs. Stockhill, 30 O. S.; 
3 Otto, 291; P. Ft. W. & C. Railway vs. Probst, 30 0. S., 104. 

An exception to a general charge, or one containing more than 
a single proposition of law, should clearly point out the part of 
the charge intended to be questioned by the exception at the 
time the charge is given or refused, and failing in this respect, 
the reviewing court will not be bound to take notice of the ex- 
ception. 

Western Ins. Co. vs. Tobin et al. 


PREMIUM. 


§ 73. Lire.—Non-payment.—Non-forfeiture Policy.—The pol- 
icy provided that in case of failure to pay the premiums when 
due, after two payments, the company should “ only be liable for 
the payment of a part of the sum insured, proportionate with the 
annual payments made, for which a new policy shall be issued if 
applied for within twelve months.” The insured failed to pay 
the third premium, and died within twelve months thereafter. No 
application for a new policy had been made. Held, that the com- 
pany was liable for such proportionate part during the twelve 
months. It was not necessary to surrender the policy and de- 
mand a new one in order to recover, since no policy can properly 
issue on the life of a dead man. 


Mound City Mut. Life Ins. Co. vs. Twining, Big., 75 ; 4 Gerrish vs. Ger- 
man Ins. Co., 55 N. H., 355 ; Chase vs. Phoenix Mut. Life Ins. Co.,'67,Me., 
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85; Ohde vs. N. W. Mut. Life Ins. Co., 5 Big., 145; Hull vs. N. W. Mut. 
L. Ins. Co., 39 Wis., 397. 

Dorr vs. Phoenix Mut. Life Ins. Co. 

Rep’d Jour’l, p. 368. Mg. 8S. J.C. 


§ 74. Lire.— Non-payment.— Waiver of Forfeiture.—Agent’s Au- 
thority. Evidence.—The policy stipulated that it should be void 
if the premiums were not paid when due; also that in case of a 
loan or credit for a portion of the premium it should be subject 
to all the conditions expressed in the obligation given for such 
loan. ‘ihere was an indorsement on the policy that agents were 
not authorized to make, alter or abrogate contracts or waive for- 
feitures. Two notes were given in part payment of premium, 
each stipulating that if not paid at maturity the policy would be 
void. There was evidence that the company had formerly al- 
lowed the agent to extend the time of payment on premium notes 
90, then 60, and later 30 days, and at the time in question had 
generally required him to return unpaid notes on the 15th of the 
following month. There was also evidence tending to show that 
the insured had received more or less indulgence of that kind. 
A few days after the first note became due, the agent granted an 
extension. Subsequently, and before the extension had expired, 
or the second note become due, a tender of the amount due on 
both notes was refused under instructions from the company. 
Held, that there was no error in the admission of evidence as to 
the practice of the company in allowing extensions by its agents, 
and in submitting to the jury whether the company authorized 
such extension, and whether an extension had been granted in 
this case. Held, that the forfeiture could be waived as well after 
as before the maturity of the note. The agreement to extend is 

-an election by the company to waive the forfeiture. 

Doe vs. Meux, 4 Barn. & Cr., 606 ; Doe vs. Birch, 1 Meeson & Wels., 402 ; 
Ward vs. Day, 4 Best & Smith, 337. 

Knickerbocker Life Ins. Co. vs. Norton. 

Rep’d Jour’l, p. 260. 


PREMIUM NOTE. 


§75. Lire.—Non-payment of—Forfeiture.—Where a note is 
given by the assured at the time a policy of life insurance is de- 
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livered, as payment for the first premium, and said note contains 
a condition that if it is not paid at maturity the policy is null and 
void; Held, that such note is a contract of even date, qualifying 
the terms of the policy ; itis a written admission that the recital of 
payment of premium in the policy was not true in fact. Where 
such note is not paid at maturity, and the insured dies before a 
second premium becomes due, the company cannot be held to 
the letter of a policy not paid for. 


Kerns vs. N. J. Mut. Life Ins. Co. 
Rep’d Jour’l, p, 291. 


PROOFS OF LOSS. 


§ 76. Fire.—Notice— Waiver by Agent—A declaration of 
the agent and adjuster showing a determination on the part of 
the company not to pay, rendered notice and proof of loss unne- 
cessary. 

Germania F. Ins, Co, vs, Casteel, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 
Appeal from Circuit Court of Winnebago County. 


JOHN HUGHES, Appellant, 
vs. 


VINLAND FIRE INS. CO., or Vintanp, eErc., 
Respondent.* 


Where the act under which the company was organized provided that the loss 
claimant should immediately notify the president, who should forthwith con- 
vene the directors, who should appoint a committee of members to ascertain the 
amount of loss, and in case of inability to agree upon the amount of damages, 
the claimant might appeal to the court, which should appoint arbitrators with 
legal power to hear and determine the matter ; 

Held, that the appointment of the committee was not a condition precedent to 
bringing an action, anda complaint is not defective because it fails to show 
that such proceedings were had. 


Judgment reversed. 


Fetxer and Wessrop, of Oshkosh, for Appellant. 
Grorae W. Burnett, of Oshkosh, for Respondent. 


—_— 


* Opinion filed Feb. 28, 1878 
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Cots, J. 

The error complained of in this case is the ruling of the Circuit 
Court that the complaint did not state facts sufficient to constitute a 
cause of action. The action is upon a policy of insurance issued by 
the defendant, a company organized under ch. 103, Laws 1872, and 
the laws amendatory thereof. The complaint sets forth the facts in 
regard to the payment of the premium ; the giving of the undertak- 
ing under sec. 5 of the act ; the issuing and delivery of the policy by 
the defendant ; the description of the property insured, that the 
plaintiff had an insurable interest therein and was the owner ; its de- 
struction by fire; the amount of loss sustained ; that immediately 
after the happening of the fire the plaintiff gave the defendant due 
notice of the loss, and subsequently rendered to the defendant and its 
board of directors a written statement, verified by his affidavit, on all 
points desired by them, relating to the fire and the incumbrances on 
the premises ; and duly demanded payment of the value of the pro- 
perty destroyed ; alleges non-payment of the loss, and states the 
amount due on the policy for which judgment is demanded. 

These are the material facts in the complaint, and show, we think, 
a liability on the part of the defendant to pay for the loss. 

By the sixth section of the act it is provided that every member 
who may sustain a loss shall immediately notify the president of such 
company, who shall forthwith convene the directors of the company, 
whose duty it shall be, when so convened, to appoint a committee of 
not less than three nor more than five members of the company to 
ascertain the amount of such loss ; and in case of the inability of the 
parties to agree upon the amount of such damages the claimant may 
appeal to the judge of the County Court of the County, whose duty 
it shall be to appoint three disinterested persons as a committee of 
reference, who shall have full authority to examine witnesses and to 
determine all matters in dispute, and who shall make their award in 
writing to the president, which award shall be final. Now it is ob- 
jected that the complaint is defective because it does not show that 
proceedings were had under this section, which, it is said, is a condi- 
tion precedent to the right of recovery. We are unable to concur in 
this view of the matter. On the argument grave objections were 
urged by plaintiff's counsel against the validity of this provision, and 
it was insisted that it could not be sustained for any purpose or to 
any extent. We are not clear that it can be, but that proposition we 
are not now called upon to decide. For it will be observed that the 
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first committee appointed only have power “ to ascertain the amount 
of such loss.” It acts merely as an adjusting body, but does not settle 
any matter in dispute or really touch the question of liability. The 
‘* committee of reference,” so-called, have full authority to examine 
witnesses ; to determine all matters in dispute between the parties, 
and to make an “ award ” as in cases of ordinary arbitration. Pos- 
sibly where that proceeding is had, the remedy is on the award, but 
upon that point we express no opinion. But certainly the first com- 
mittee does not act in the character of an umpire, or perform the duty 
of an arbitrator. Now the complaint shows that the plaintiff gave to 
the defendant due notice of the destruction of his property. He ren- 
dered to the board of directors a written statement, verified by affida- 
vit, on all points desired by them relating to the fire. The officers of 
the company had an opportunity to adjust the loss, if they have not ; 
and we can really see no more reason for saying that the decision of 
the adjusting committee must be had or shown before an action can 
be sustained on the policy, than there would be for holding in any 
case that the adjustment of the loss by any insurance company was a 
prerequisite to the right to bring an action. The counsel for the de- 
fendant likens the effect of the provision to a stipulation in a building 
contract where the parties agree to make the decision of an architect 
final as to the character and value of the work. ‘ But it is obvious 
that the cases are not parallel, and the rules applicable to the one can- 
not be applied tothe other. In the case of the building contract the ar- 
chitect does act as umpire, but in the case before us the committee 
first appointed does not act in that character. The officers of the 
company might themselves ascertain the amount of the loss without 
the intervention of any committee. There is nothing to prevent them 
from doing so. 

There is nothing in the complaint which.would warrant the assump- 
tion that a committee was appointed by the county judge under the 
second clause of the provision. So that in any view we think the 
complaint sufficient. 

Judgment of the Circuit Court is reversed and the cause remanded 
for further proceedings. 
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UNITED STATES SUPREME COURT. 


Error to the Supreme Court of the District of Columbia. 


MUTUAL BENEFIT LIFE INS. CO., Plaintiff 
in Error, 


vs. 


C. C. HIGGINBOTHAM, Apm’r or Marrua J. 


Day, Drcrasep. 


The policy was forfeited through non-payment of the premium due in July. On 
the 1st of October following the insured applied‘for its reinstatement, paying 
the premium and giving a certificate of health to the agent, by whom they were 
forwarded to the company. ‘The policy was renewed and a renewal receipt sent 
to the agent, October 12th, which was dated back to July, and two days later 
they were delivered to the insured. 


Held, that the contract was intended to take effect by relation from October, Ist. 


Held, that the liability of the company was not affected by a change in the health 
of the insured between October Ist and October 14th, and in the absence of in- 
quiry he was not obligated to notify the company of such change. 


Held, that a statement of a physician in the affidavit accompanying the proofs of 
loss, tending to show that the insured was in impaired health on October Ist, 
where such statement could only have been based on hearsay or rumor, was 
not legal evidence, 


Judgment affirmed. 


Hont, J. 


This was an action by Mrs. Martha J. Day against the Mutual 
Benefit Life Insurance Company, (incorporated by the State of New 
Jersey, ) to recover the amount of a policy of insurance issued to Mrs. 
Day upon the life of her husband, the late Dr. Richard H. B. Day, of 
Washington, in which judgment was rendered against the company 
for the amount insured, $5,000, and interest. The policy, dated the 
16th of July, 1869, was for life, and stipulated for the payment of the 
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annual premium of $137.50 on or before twelve o’clock on the 16th of 
July in every year, and provided that “in case the said premium shall 
not be paid on or before the several days hereinbefore mentioned for 
the payment thereof, at the office of the company, in the city of 
Newark, or to agents, when they produce receipts signed by the presi- 
dent or the treasurer, then, and in every such case, the said company 
shall not be liable to the payment of the sum insured, or any part 
thereof, and this policy shall cease and determine.” The first pre- 
mium was duly paid ; but when the next premium became due, on 
the 16th of July, 1870, it was not paid. In the following October, 
Dr. Day made application to the company for the reinstatement of 
the policy, and the company consented to reinstate it upon the condi- 
tious and in the manner following. On the first of October, 1870, Dr. 
Day paid the premium to the agent of the company at Washington, 
and received a receipt for the same. At the same time he gave to 
the agent his certificate of his health, and the physician of the com- 
pany signed his certificate of examination, which were forwarded to 
the company at Newark, New Jersey. The policy was renewed and 
the renewal receipt was sent by the company to its agent, October 12, 
1870. This receipt was dated July 16, 1870, and was given to Day 
on the 14th of October. On the 22d day of January following, Dr. 
Day died. Eleven special pleas are interposed, to which it is not ne- 
cessary particularly to refer, as the questions to be decided arise upon 
the rulings of the judge at the trial, made upon points not connected 
with the pleadings. 

The chief subject of contention arises upon the refusal of the judge 
to charge as requested by the defendant in the following prayers : 

1. If the jury find from the evidence that the certificate of health in 
evidence was made by Dr. Day, the insured, on or about the Ist of Octo- 
ber, 1870, and by him delivered to the agent of the defendant, at 
Washington city, and by such agent sent to the principal office of the 
defendant, at Newark, New Jersey, and that the receipt in evidence, 
dated July 16, 1870, was thereupon forwarded from the main office of 
the defendant to its agent at Washington city, and by him delivered 
to the insured on or about the 12th day of October, 1870, and that be- 
tween the time when said certificate was made and the time of the de- 
livery of said receipt to the insured, Dr. Day had had any derange- 
ment of health, and did not disclose that fact to the agent of the de- 
fendant when the receipt was handed to him by the agent, or before, 
they will render a verdict for the defendant upon the sixth plea. 

2. On refusing to instruct the jury as prayed by defendant, as fol- 
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lows : Ifthe jury find from the evidence that when the certificate in 
evidence, dated October 1, 1870, was given to the agent of the defen- 
dant at Washington city, the latter was not authorized to and did not 
assume to reinstate the policy in suit, but accepted the premium 
and forwarded the certificate to his principal, and that the receipt in 
evidence, dated July 16, 1870, was then inthe home office of the de- 
fendant, in New Jersey, and that said receipt was forwarded to the 
agent of the defendant on or about the 12th day of October, 1870, 
and by him delivered to the insured on or about the 14th day of the 
same month ; and if the jury further find, that after the date of said 
certificate, and before the delivery of said receipt to the insured, the 
insured had had any derangement of health, or that at the time of 
the delivery of said receipt to him he was not in sound health, they 
would render a verdict for the defendant. 

The state of Dr. Day’s health during the summer and autumn of 
1870 was the subject of contradictory testimony. The defendant gave 
evidence tending to prove that he was compelled by ill-health to give 
up his business as a teacher on the 18th day of October, 1870 ; that 
for several weeks prior to that time he was much debilitated, and was 
conscious of that fact ; that in November he had the consumption, of 
which he died in January, and that he was in feeble and disordered 
health from the spring of 1869 until his death. The plaintiff, on the 
other hand, gave evidence tending to show that he was in sound 
health till the latter part of October, 1870, and that he did not have 
the consumption until the month of November, 1870. 

The exceptions we are to consider assume that on the first day of 
October, 1870, when he presented his certificate of health to the agent 
at Washington, Dr. Day was in a condition of health that made him a 
satisfactory subject for the reinstatement or continuance of his policy 
of insurance. 

It is contended that between the time of thus making and presenting 
his certificate to the agent, and the date (fourteen days later, ) on which 
the agent delivered to him the receipt by which his insurance policy 
was continued in force until July 16,1871, there had been a change 
in his health which would have caused the rejection of his application 
to continue the policy had such change been made known to the com- 
pany, an that the failure to make known such change was a fraud, 
which invalidated the policy thus renewed or continued. 

It is not contended that there were any false representations made 
on the 14th of October, or any devices or contrivances to deceive the 
company. No affirmative action on that occasion is complained of. 
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The contention is that the representation made on the Ist of October 
was a continuing one, from the time it was made till the delivery of 
the renewal receipt on the 14th, and that if not true at the latter date, 
the contract was avoided. 

In reaching a conclusion on this point, we may notice—-Ist, that no 
inquiry was made of Day, or demand for information as to his condi- 
tion, between the first and fourteenth of October. The company was 
particular and specific in its inquiries as to his c.ndition on the first 
of the month, and required prescribed forms of evidence as to that 
condition. There it stopped, and neither by expression nor by impli- 
cation intimated a desire for later information. 

It is to be observed 2dly, that the issuance made to him on the 14th 
of October relates back to the 16th of July in the same year. The 
certificate reads: ‘‘ Policy No, 59,687, on the life of Richard H. B. Day, 
is her: by continued in force for one year from date, (July 16, 1870, ) 
settlement of the premium having been made as per margin.” The 
settlement in the margin showed the payment of $137.50, being the 
amorut of the premium of insurance for one year on the sum of five 
thousund dollars, as stated in the original policy of insurance. 

It will be observed, 3dly, that the distance between Washington and 
Newark is about two hundred miles only, and that the certificate: of 
Dr. Day’s health and the application, which were forwarded by the 
agent to the company at Newark, would, in the ordinary course of the 
mails, reach the office at Newark on the morning or during the day 
of the 2d ; that all the forms of the company to authorize a renewal 
were complied with, and that the risk was such as the company would 
accept as a desirable one, and that the receipt for the renewal was 
received in Washington on or about the 14th of October, end was 
on that diy delivered to Dr. Day. 

The prayer of the insurance company did not include a request 
that the jury should determine as a matter of fact whether, upon the 
evidence submitted, the representation was or was not a continuous 
one, whether the contract was consummated on the 14th of October, 
or by relation on the 1st of October ; but the judge was requested to 
charge, as a matter of law, that the representation was a continuing 
one. 

The facts referred to, we think, show that although actually com- 
pleted on the 14th of October, the jury would have been warranted in 
finding that the contract was understood and intended by the parties 
to take effect by relation as of the first of that month. The money 
was paid to the agent at Washington on that day. The insurance 
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was post-dated so as to include that day. The full amount of the 
premium for one year was paid by the applicant, viz., $137.50. The 
company cut off the insured from two and a half months of his policy 
when they issued it on the first of October, and dated it as of July 
16th, although taking payment of the premium for a year. We think 
that they did not necessarily intend to cut off an additional fourteen 
days, but may have meant it to be as of the date when the insured 
paid his money and presented a risk that they were willing to take, 
and of the time that it would have taken effect if they had responded 
without a delay of two weeks. Had it been otherwise we cannot con- 
ceive how the sagacious business men who control this company 
would have assented to the delivery of the policy without inquiry as 
to the intermediate time. More than three months elapsed before 
Day’s death, monthly returns being made by the agent, and the com- 
pany must have known and assented to the delivery of the renewal 
receipt not only, but to the fact that there had been no inquiry or in- 
formation as to Day’s health after October first. The jury might ac- 
count for it on the theory that the whole contract was intended to be 
and was as of October first, and that it spoke from that date. 

There is every indication that Day thus relied upon that contract, 
nor is there any reason to believe that he intended to deceive or to 
conceal. The company made inquiries to its own satisfaction, so far, 
in such direction, upon such points, and within such periods as is 
thought proper. It was not for him to advise the company of what 
it should do, or to volunteer information which it did not seek. He 
paid his money, delivered his certificate, received the renewal when 
the company chose to give it, found upon examination that it covered 
the whole period from the July preceding. He lived in the same 
town with the agent and received no suggestion from him that any- 
thing further was expected, and was warranted in assuming that his 
contract was intended to take effect from an earlier period than its 
actual delivery. He probably died in the honest belief that he had 
thus provided for his widow. It would be far from good faith to his 
representatives should it now be held otherwise. 

In Colt vs. Phoenix Fire Ins. Co., 54 N. Y., 597, it is said : “The 
defendant must not be made liable where by the terms of the con- 
tract it is fairly exempted, however harsh the result may appear ; nor 
can it be excused where the exemption is claimed upon a strict and 
rigid interpretation of words without regard to the circumstances sur- 
rounding the transaction, and the apparent intent of the parties.” 
See also Tipton vs. Fertner, 20 N. Y., 423. 
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! In May on Ins. (§ 190) it is laid down : “ Where renewals are made 
upon the statements in the original application, whether the truth of 
the statements is to be tried by the circumstances existing at the time 
of the renewal or at the time when the original application was made, 
is a question upon which the authorities do not agree ; some taking 
the view that a renewal makes a new contract, and others that it 
merely continues the old one. Special circumstances, however, seem 
to control the decision, according as these circumstances indicate the 
intent of the parties.” 

If we assume it to be true, as a general proposition, that the policy 
speaks from the date of its issue, and that the obligation of the appli- 
cant to make a full disclosure continues down to the completion of the 
contract, and that the occurrence of a material change before the con- 
tract is consummated must be communicated to the company, we do 
not advance essentially in the case before us. The question recurs, 
when was the contract of Dr. Day consummated? If on the 14th of 
October, when the renewal receipt was delivered, as the company 
contends, then the rule mentioned bars the plaintiff’s right to recover. 
If, as the plaintiff contends, the contract by the intention and under- 
standing of the parties relates to the first of October, when the pre- 
mium was paid by the applicant and the certificates of health present- 
ed and transmitted, or to a point of time within a few days thereafter 
within which the company ought to have examined, and to have ac- 
cepted a risk in all respects suitable to be accepted within its own 
rules, then the general rule quoted is not applicable. The case is 
governed by different principles. It is not necessary, therefore, to 
question the principle assumed in the authority quoted, or to exam- 
ine the cases cited to sustain it. 

We are of the opinion that the exceptions to the charge of the 
judge, upon the theory that the representations by Dr. Day were 
made on the 14th day of October, or that concealment was then prac- 
ticed by him, on the ground that the previous representations, neces- 
sarily and as a matter of law, were continuous, and that the contract 
was consummated on that day, cannot be sustained. It was a ques- 
tion proper under all the circumstances for the consideration of the 
jury. If they had found for the plaintiff we are of the opinion that 
the verdict would not have been vacated as being without or against 
the evidence. 

In many English companies a formal acceptance of the proposal for 
insurance is issued. In some companies this acceptance is uncondi- 
tional, so that the premium be paid within the month, the letter of ac- 
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ceptance running to the effect that the proposal has been accepted, 
and that a receipt is ready at the office for the premium, upon the 
payment of which the assurance will commence, but that if the same 
be not paid within thirty days a reappearance and fresh certificate 
will be required. In other companies the acceptance is qualified by 
the condition, not only that the insurance shall not commence till the 
payment of the premium, but that no material change shall have oc- 
curred prior thereto. Bunyan, p. 58, cited Bliss, § 99. 

The practice is not uniform, and there is nothing remarkable in al- 
lowing a certificate of health to stand good for thirty days, no reap- 
pearance or examination for that interval being required. 

Among the cases relating to this subject the following may be re- 
ferred to as showing the effect of the contract by relation, and that 
the consummation of the contract does not necessarily depend upon 
the delivery of the policy. 

In Lightbody vs. N. Am. Ins. Co., 23 Wend., 24, it was held that a 
policy bearing date on the day the premium is paid takes effect by 
relation from that day, although the policy be not delivered for sever- 
al days afterward. In this case the buildings were burned on the 
day after the premium was paid and before the policy was delivered, 

In Perkins vs. Wash. Ins. Co., (4 Cowen, 465, ) the rule was a) plied 
in a case where the agent was authorized to make insurances, “ pro- 
vided the office shall recognize the 1a'e of premium and be otherwise 
satisied with the risk ;” it was held that the compnny was bound to 
issue a policy where the insurance was a proper cne and the premium 
was paid or tendered, although before the premium was received at 
the home office the property was consvmed by fire. 

In Chase vs. Hamilton Ins. Co., 22 Barb., 527, the agent forwarded 
a proposition for insurance, which was altered by the company, and 
the elteration communicated to and nec p'ed by the ap; 1 cant, and the 
preminm paid to the agent. Held that the company was bound to is- 
sue its policy, and was liable fur the loss. 

In Ins. Co. ys. Webster, 6 Wall., 129, the party having received his 
policy, it was held that he was not aff. cited by afterward signing a 
memorandum that the insurance was to ‘ take effect when approved 
by E. D. P., general agent.” See also Cooper vs. Pacific M. L. Ins. 
Co., 3 Big. Ins. R. 656 ; 7 Nevada R., 616 ; Carpenter vs. M. S. Ine. 
Co., 4 Sand. Ch., 408 ; Am. Ho:s:; In-. Co. vs. Patterson, 28 Ind., 17; 
Bliss, § 172 ; City of Davenport vs. Peoris M. & F., 17 Iowa, 276 ; 
Blis:, ib., ; Le Farom vs. Ius. Cyv.,2 Big. Ins. R., 158 Pa. 

Second objection. 
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At the close of his charge the judge instructed the jury as follows : 
“That the plaintiff is not responsible for or in any way affected by 
any of the statements in Dr. White’s affidavit, unless the jury find 
that before and at the time of filing it with the agent of the company 
she (Mrs. Day,) had actual knowledge of its contents, and adopted 
and used them as her own declarations. That affidavit is her declara- 
tion or no, as she knew and was advised of it and procured and ap- 
proved it.” To which instruction the counsel for the insurance com- 
pany then and there excepted. 

In establishing her case at the trial the plaintiff was bound to prove 
that notice of the death of her husband, Dr. Day, had been given to 
the company, and that a demand of payment of the amount claimed 
had been made. For that purpose. only she offered in evidence the 
proofs of css which had been furnished to the company, except the 
affidavit of Dr. White, forming a part of the same, which she did not 
offer in evidence. Those proofs contained the sworn statement of Mrs. 
_ Day herself, the sworn statements of Dr. Isaac White, certificates of 
the clergyman and undertaker, and proof of identity by J. F. 
Patterson. 

These affidavits were all on one paper, and the court required that 
the proofs of loss should be put in as an entry ; that is, that all the 
papers containing the preliminary proofs should be put in evidence, 
and the same were thereupon put in evidence by the plaintiff, includ- 
ing the affidavit of Dr. White. In Dr. White’s affidavit, thus intro- 
duced, occurred the following questions and answers : ‘‘ How long 
have you known the deceased ? I have known Dr. R. H. B. Day seven- 
teen years. How long was deceased sick? About five months. Date 
of your first visit ? November 28, 1870. Date of your last? January 
22, 1871. Of what disease did he die? Pulmonary consumption.” 
It appeared further that Dr. White was not a resident of Washington, 
but left that city immediately after making the affidavit mentioned, on 
the 28th of January, 1871. 

Mrs. Day testified that Dr. White had not seen her husband at any 
time between September, 1869, and the latter part of November, 1870. 

The struggle as to Dr. White’s affidavit and the ruling upon it are 
quite immaterial. He stated in answer to one of the questions that 
Dr. Day had been ill about five months, and as he died on the 22d of 
January, 1871, this would carry his illness back to the 22d of August, 
1870, of course including all the month of October of that year. The 
insurance company apparently sought the benefit of this evidence on 
the contest in regard to Day’s health. 
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It is, however, manifest that White’s statement was not one of per- 
sonal knowledge, but was upon rumor, or made without sufficient re- 
flection. This is evident from the testimony of Mrs. Day, which is en- 
tirely unimpeached and uncontradicted, that Dr. White did not see 
her husband during all of the year 1870 until the latter part of Novem- 
ber. Upon this subject she could not well be in error. It was 
equally evident from the statement of White himself, that his first 
visit to Day was on the 28th of November, 1870. 

Day’s bodily health on the first day of October 1870, was satisfactory 
to the company, and the attempt was to show an unfavorable altera- 
tion between that date and the 14th of the same month. But White 
had not seen him during those fourteen days, nor for months before, 
nor fur more than six weeks afterward. 

Whether the presentation of the affidavit of White by Mrs. Day 
made its contents evidence, whether she knew its contents or not, 
whether she did or did not adopt or procure it, was not of the slight- 
est consequence. The paper contained nothing that was legal evi- 
dence upon the point in issue, and a verdict founded upon it could 
not have been sustained. The disposition of the subject by the judge 
was one that could not possibly work legal injury to the insurance 
eompany. There was, therefore, no error. Starbird vs. Barrows, 43 
N. Y. R., 200 ; Pepin vs. Lachenmeyer, 45 ib., 27 ; People vs, Bran- 
dreth, 36 ib., 191; Porter vs. Ruckman, 38 ib., 211 ; Corning vs. 
Troy Ir.n and Nail Works, 44 ib., 577. 

The effect of facts set forth in preliminary proof as admissions is 
discussed in Ins. Co. vs. Newton, 22 Wall., 32. Where an agent of 
the insurance company stated that the proofs were sufficient to show 
the death of the insured, but that they showed that he committed 
suicide, it was held that the whole admission must be taken together. 
Where the party or her agent stated in the preliminary proofs that 
the deceased had committed suicide, furnishing the verdict of a coro- 
ner’s jury to that effect, and where the narration of the manner of the 
death of the deceased was so interwoven with the death of the de- 
ceased that the two things were inseparable, it was held that the 
whole was competent to go before the jury. 

We see no occasion to question the positions of that case. 

Upon the whole case we are all of the opinion that the judgment 
must be affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


ST. LOUIS INS. CO. 
us. 


ST. LOUIS, VANDALIA AND TERRE HAUTE 
“RAILROAD CO.* 


In the case of a contract with an express company, the shipper must look prima- 
rily to the company ; and if he seeks to hold its agents responsible it must ba 
through the contract of the express company with himself. 


Where the contract with the dispatch company was for transportation from St. 
Louis to Liverpool, no particular inland route being mentioned, and limited the 
liability to loss on its own road, and the loss occurred after the goods had 
passed into the control of another road, with which it had an agreement for the 
transport of goods ; 


Held, that the Dispatch Company was not liable, and an insurer subrogated to the 
rights of the owner could not recover against it. 


Statement of the case, by Editor of the Insurance Law Journal. 


In the winter of 1875, Adolphus Meier & Co. shipped a quantity of 
cotton from St. Louis to Liverpool by the Erie and Pacific Dispatch 
Company, and the White Star Line, on a through bill oflading. The 
cotton was shipped via the St. Louis, Vandalia and Terre Haute Railroad 
to Indianapolis, thence by the Panhandle route to Columbus. O., and 
thence by the Erie Railroad to New York, where the cotton was 
placed upon the docks of the White Star Line Steamship Company 
for shipment to Liverpool. Some time after it had been thus placed, 
the cotton caught fire and burned. Meier & Co. assigned all their 
right, title and interest in the cotton to the insurance company on 
payment of the loss. The latter then brought suit against the St. 


* Decision rendered March 19, 1878. 
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Louis, Vandalia and Terre Haute Railroad Company to recover for 
the loss of the cotton. 


Treat J. 

It is not deemed necessary to discuss the many propositions of 
law raised by the counsel, nor to review the numerous authorities 
cited. 

The controlling doctrine was announced as early as in the 6th 
Howard, 344, (the New Jersey Steam Navigation Co. vs. the Mer- 
chants’ Bank of Boston,) which doctrine has been fully recognized in 
all subsequent cases before the United States Supreme Court. 

That doctrine rests on sound and elemental principles. When a 
contract is made with an express company, whether such exists for 
the transportation of small packages or for general shipment, the 
shipper deals primarily with such company, and looks to it under its 
contract. But as such companies may have no means of their own 
for transportation according to the terms of the contracts, and have to 
employ steamers or railroads as their agents, if the shipper seeks to 
hold their agents responsible he must do so only through the contract 
made by the express company with himself. 

So far as he is concerned the express company is the principal, and 
must respond. As between the express company and its agents, their 
respective liabilities inter se can neither restrict nor enlarge the 
obligations of the original parties. The shipper can hold the express 
company to its contract, and can, through that contract, pursue its 
agent. The latter is held, if a common carrier, so far as the shipper 
is concerned, to all the obligations of a common carrier as the same 
may exist under the lawful restrictions made by the contract with 
the express company, and no further. 

In this case the contract was with the Dispatch Company for trans- 
portation from St. Louis to Liverpool. No inland route was desig- 
nated, but the ocean-bound route was to be the White Star line from 
New York. The Dispatch Company had arrangements whereby it 
could forward to New York by any one of the several railroad routes. 
No order was given by the shipper for any designated route, nor 
any contract made for a specified route to New York. The contract, 
however, with the Dispatch Company did limit the liabilities of the 
defendant, under the facts stated, to losses which might occur while 
the property was on its route. The facts, undisputed, are that the 
defendant did receive and forward the cotton beyond its line, in due 
time and in good order and condition. That is all it agreed to do, 
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and is all that the Dispatch Company, by its contract of affreightment, 
agreed should be done by the defendant. The wrong or injury com- 
plained of did not occur through any act or agency of the defendant, 
but long after it had ceased to have the cotton in its possession. If 
wrong there were for which a common carrier would be liable, that 
wrong occurred when the Erie Railroad had control or possession of 
the cotton shipped. 

The contention, however, is that inasmuch as the several railroad 
companies whose roads constituted a continuous line from St. Louis 
to New York had an agreement inter se for the transportation of 
goods from the point of delivery to the point of destination, whereby 
they would prorate freight, the first road to which the cotton is de- 
livered is bound as a common carrier, not only for its own conduct, 
but also for the conduct of each and every railroad company interme- 
diate between it and the point of destination. 

In some cases that obligation exists, and should be strictly enforced. 
In the cause under consideration, however, the defendant did not 
contract to have the cotton transported from St. Louis to New York, 
nor did it receive compensation for any such through shipment. Its 
contract, as set out specifically in the bill of lading given by the Dis- 
patch Company, limited its liability to what occurred on its own 
road ; and the plaintiff, suing through that contract with the Dispatch 
Company, cannot enlarge its terms as to the defendant so as to hold 
it to a greater liability than that contract imposed. If the defend- 
ant is bound as a common carrier by the contract of the Dispatch 
Company, because it was one of the railroads employed, then it can- 
not be bound beyond the terms of said contract or its obligations as 
@ common carrier, independent of said contract. As a common 
carrier it was bound, in the absence of an express agreement to the 
contrary, by what occurred solely on its own road. By the contract 
of the Dispatch Company its liability was expressly limited to that 
measure of obligation. Hence it can be held to no liability either 
under said contract or as a common carrier for the loss that occurred 
in New York long after its duties with respect thereto had ceased, and 

. judgment must be rendered for defendant. 
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SUPREME COURT COMMISSION OF OHIO. 


Error to Superior Court of Cincinnati. 


WESTERN INS. CO., or Crncrynatt, 
vs. 
JOHN W. TOBIN anv G. PRESS WORK.* 


. When a series of propositions requested as a charge to the jury are given, and 
there are one or more sound propositions of law in the series, an exception to 
the series in this form : “ to the giving of which charge defendant at the time 
excepted,” is insufficient. The exception should be to each proposition, or if 
not intended to except to each, should in some pertinent way distinctly refer to 
the proposition claimed to be erroneous. 


. Where a series of propositions are requested as a charge, and one or more of 
the propositions are unsound, and the charge is refused or modified in several 
respects, an exception as follows : “to which refusal and modifications of such 
charges defendant at the time excepted,”’ is not sufficiently definite. Tn such 
case the exception falls because it fails to direct the attention of the reviewing 
court to the proposition or propositions in regard to which the error is claimed 
to exist. 


. An exception in the following form : ‘to which general charge of the court the 
defendant at the time excepted, and excepted also to each proposition of law 
therein contained, differing from the several specific charges asked by defend- 
ant,” when the general charge contains more than one proposition of law, and 
is not in all respects erroneous, is wanting in definiteness, and fails to pr.sent 
any question with sufficient certainty for review on error. 


. An exception to'a general charge, or one containing more than a single propo- 
sition of law, should clearly point out the part of the charge intended to be 
questioned by the exception at the time the charge is given or refused, and fail- 
ing in this respect, the reviewing court will not be bound to take notice of the 
exception. 

- In an action by the owners of a steamboat against an insurance company, on. & 
policy against perils in the navigation of specified privileged waters, for the loss 
of the vessel occasioned by encountering an unknown cause of peril, from 
which she suddenly sprung a leak and sunk while navigating a privileged wa- 
ter, it is not competent in chief to give in evidence, for any purpose, specific 
cases of other steamboats that had been lost while navigating the same and 
other Western rivers, occasioned by some unknown injury causing them to sud - 
denly leak and sink. 


eee ee 


* Decision rendered January 16, 1878, 
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6, When a steamboat is shown to have been seaworthy at the time she was in- 
sured, and no intervening circumstance occurs to render her unseaworthy, her 
seaworthiness is presumed to continue ; but when during the life of the policy 
she springs a dangerous leak without apparent cause, a new presumption arises, 
that of unseaworthiness ; yet as this new presumption is not a conclusive one, 
the owners are not required, to entitle them to recover for the loss, to show 
the identical cause of her loss, but may show a probable one. 

7. In a case of loss from some unknown cause, a person conversant with steam- 
boat navigation, and who is from actual experience familiar with the perils at- 
tending steamboat navigation on the privileged waters and other of the West- 
ern rivers, may give his opinion, and say whether a steamboat, while being nav- 
igated thereon with ordinary skill and care, might, without apparent or known 
cause, suddenly spring a leak and sink from some unknown peril of the river. 

8. A person experienced in the navigation of steamboats used to carry cotton on 
the Wesiern rivers known as “ cotton boats,” may, when speaking from person- 
al knowledge and experience, say whether such boats, when freighted with cot- 
ton, usually leak and require the daily use of pumps to keep them free from 
water, as tending to show how the words ‘‘tight and sound,” used in the pol- 
icy, were understood by the parties. 

. When the actual effect of a known agency is unknown, and the opinion of one 
familiar, by. actual observation, with the matter under consideration, is the 
best testimony the subject matter to be investigated affords, the opinion of 
such person may be received as testimony ; hence it was competent to receive 
as testimony the opinion of skilled river navigators familiar with the subject, 
as to the effect the wave swells made by a larger steamboat would have upon a 
smaller and heavily laden one while passing. 

10. The statements of a steamboat captain, made in the discharge of his duty as 
commander of the vessel while she is in a sinking condition, and he is in the 
act of seeking aid of another to relieve her from present peril of loss, as to her 
perilous condition, how and where she was leaking—made under such cireum- 
stances his statements accompanying his acts and explanatory of them are res 
geste, and therefore competent testimony. 


This is an action by the owners of the steamboat Wade Hampton, 
on a policy of insurance issued February 15, 1871, against perils of 
river, etc., for one year, with permission to navigate the Ohio, Mis- 
sissippi and Washita Rivers, and so much of the Red and Black 
Rivers as necessary in passing between Washita and Mississippi 
Rivers. 

One condition of the policy required the boat to be “tight and 
sound,” and run and navigate it as is usual for boats of her class, and in 
the usual prosecution of business. It is charged in the petition, that 
on the sixth of November, 1871, the vessel, while navigating the Mis- 
sissippi River, struck some unknown substance which caused her to 
leak, and that she sunk by reason of a peril of the river covered by 
insurance, and by reason of the disaster became a total loss. The an- 
swer denies that the vessel, whilst navigating the Mississippi River, 
struck some unknown substance which caused her to leak, and met 
with a disaster, and was thereby sunk, by a peril of the river covered 
by the policy ; denies that the vessel during the continuance of the 
policy was tight and sound ; but on the contrary, at the time of the al- 
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leged disaster and loss, for some time previous to and during the con- 
tinuance of the policy, was not tight and sound, and was unseaworthy. 
The reply denies the vesse] was not seaworthy. 

She was laid up at New Orleans part of the summer of 1871, but 
started out in the fall trade about the latter part of August, 1871. She 
was then engaged exclusively in the Natchez and New Orleans trade: 
and in the Vicksburg and New Orleans trade, running only upon the 
lower Mississippi River. At the time of her loss, and for some two 
months previous thereto, she had been running in the Vicksburg trade, 
making weekly trips, leaving New Orleans regularly on Monday of 
each week, and returning in time to start on the same day of the 
next week. 

The Wade Hampton was known as a cotton boat, and engaged in 
the cotton trade, on a privileged water, at the time of her loss. She 
was about 230 feet long, 38 feet beam, 8 feet hold, and her guards 
projected from 14 to 16 feet beyond the side of the vessel. Her 
carrying capacity is variously estimated at from 2,800 to 3,200 bales 
of cotton when loaded down with her guards in the water. 

During the month of October, 1871, 36 new outriggers were put in 
alongside the old ones, in the forward part of the boat on both sides. 
Four of these were put in by McHaffie, and men employed by him, 
and the other 32 were put in by McAdams & Co., a firm of ship car- 
penters and repairers in New Orleans. They were put in at various 
times while the Hampton was lying at New Orleans between her week- 
ly trips up the river, and her last were put in shortly before the vessel 
started on her last trip. 

These outriggers were 21 feet long, 4 inches thick, and from 8 to 10 
inches deep, and were inserted from the outside through ports cut in 
the side of the vessel, without removing the guard-rim or deck. 

Whether the outriggers were caulked is a disputed question of fact. 
The defendant claims they were not, and that the leak which caused 
the vessel to sink resulted from this want of caulking and unskillful 
keying of some thirty-two of the new outriggers. Plaintiffs claim they 
were well caulked, and water enough could not have got through by 
the new outriggers to sink the boat ; that the boat was not fully 
loaded, and that the water did not reach the outriggers by several 
nches, 

The Wade Hampton was comparatively new, running in her second 
season ; was constructed out of the best quality of material, put toge- 
ther in a workmanlike manner and originally carefully caulked. Hav- 
ing run a short time over a year, she was in April, 1871, put on the 





1878. ] Western Ins. Co. vs. Tobin et al. 349 


docks, examined and repaired. In August 1871 she was again put on 
the docks, examined, caulke1 where needed, and made, as believed, 
tight and sound. This examination was prior to the putting in of the 
new outriggers. The proofs show that cotton boa‘s leak, some more 
and some less ; that the tightest of them require the working of pumps 
more or less every day. The vessel was on her way from Vicksburg 
to New Orleans, and opposite Donaldsonville, when she sunk. The 
point at which she commenced leaking badly is not quite certain, but 
it was after she had crossed Grass Creek bar, and had passed Plaque- 
mines, and the leak was probably mostly under control of pumps until 
near Donaldscnville, when it was found the water was rapidly in- 
creasing. A landing was made at Donaldsonville, and there the cap- 
tain of the Wade Hampton applied to the officers of the steamer 
Lizzie Hopkins to receive and carry a portion of his cargo, which was 
refused, her captain being absent. 

Captain Goddin decided to put off cotton on the shore, but had to 
cross the river to do so, as the water was so shoal where the boat was 
lying that his stage planks would not reach the dry land by thirty feet. 
When they got to the other side and had put off 40 bales of cotton, 
in some way the passengers became alarmed and about sixty of them 
rushed out, crowding the stage, and stopping on the shore in the way 
of the men at work discharging the cargo, which after a time demor- 
alized the crew so they could not be kept at work. Very soon the 
water gained on the pumps, and got upon the decks so that they 
were covered, and all further efforts to keep the boat from sinking 
were useless. She was a total loss, having sunk in water seventy or 
eighty feet deep. 

The evidence shows the vessel rubbed when passing over Grass 
Creek bar ; made a bad landing at Labutat Landing, striking hard, and 
the water swells of the steamer Howard shook her greatly. She was 
a mail boat, making a great many landings to deliver the mails, at 
some of which the landing was difficult and dangerous. The privi- 
leged waters, from various causes, are dangerous waters to navigate, 
and vessels navigating them are sometimes liable from unknown 
causes to spring a leak and become a total loss. 

The foregoing general statement is deemed sufficient to give an un- 
derstanding of the case, and questions now decided. Some other facts 
on special questions will appear in the opinion. 

On the trial many objections were made to testimony, and almost as 
frequently exceptions, on one side or the other, taken to the rul.ngs 
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of the court thereon. Objections were made and exceptions taken 
by the defendaut below, to the instructions given on request of plain- 
tiffs below, the refusal of the court to give instructions requested by 
defendant, and also to the general charge of the court, all of which 
will sufficiently appear in the opinion. 

Plaintiffs below recovered a judgment at Special Term. The case 
went to General Term on error, and was there affirmed. To reverse 
this judgment of affirmance the case was brought to this court. 
The errors assigned are as follows : 

1. The court at Special Term erred in admitting testimony offered 
by defendants in error. 

2. The court erred in excluding testimony offered by plaintiff in 
error. 

3. The court erred in its charge to the jury. 

4, The court erred in giving the special charges requested by defen- 
dants in error. 

5. The court erred in refusing to give the special charges requested 
by the plaintiff in error. 

6. The court erred in overruling the motion for a new tiial, and in 
entcring judgment against the motion of plaintiff in error, on the ver- 
dict of the jury. 

7. The court erred in General Term in affirming the judgment of 
the Superior Court in Special Term. 


Jacos D. Cox, Joun F, Fotrerr and Wm. C. Cocuran, for Plaintiff 
in Error. 

The evidence must be confined to the point in issue. 1 Greenleaf 
on Evidence, §§ 51 and 52 ; 3 Bouvier’s Institutes, § 3087 ; 1 Phillips 
on Evidence, *748 ; Carter vs. Pryke, Peake’s Cas., 95 ; Holcombe vs. 
Hewson, 2 Camp., 391 ; Bay vs. Law, 1 Pet. C. C., 207, 209 ; Somes 
vs. Skinner, 16 Mass., 360 ; Jackson vs. Smith, 7 Cowen, 717, 719 ; 
Keith vs. Taylor, 3 Verm.,153 ; Newman vs. Bennett, 2 Chitt., 195 ; 
Boldron vs. Widdows, 1 Carr. and Payne, 65 ; Matton vs. Nesbit, 1 
Carr. and Payne, 70 ; Hubbard vs. Concord, 35 N. H., 52, 60 and 61 ; 
Thompson vs. Bowie, 4 Wal., 463, 471 ; Hawks vs. Inhabitants of 
Charlemont, 110 Mass., 110 ; Baltimore & Susque. R. R. Co. vs. Wood- 
ruff, 4 Md., 242, 5, 253, 4; Coale vs. Han. and St. Jo. R. R. Co., 60 
Mo., 227, 233 ; Erie R. W. Co., vs. Decker, 78 Penn., 293, 5 ; 1 Green- 
leaf, § 52, and cases cited, and § 448. 

The question in this case is not, whether or not the navigation of 
our Western rivers is attended with perils—that is undisputed—and 
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there would be no such business as insurance if it were not—but 
whether or not the Wade Hampton actually encountered one of these 
perils of the river, and whether or not her loss was directly occasioned 
thereby. 

The plaintiff in error denies that she did, in fact, encounter any peril, 
or that her loss was occasioned by any peril insured against, and defen- 
dants in error are bound to prove by competent testimony that she 
did encounter a peril and that her loss was occasioned directly there- 
by. To prove that a thousand perils attend the navigation of boats 
on our Western rivers is to prove nothing relevant in’ this case, for the 
Hampton may have encountered none of them. 1 Parsons on Marine 
Insurance, p. 518 ; 2 Phillips on Insurance, § 2132 ; Greenleaf on 
Evidence, §§ 385, 387 ; 3 Phillips on Evidence, *247 ; Bullard vs. Ro- 
ger Williams Ins. Co., 1 Curtis, C. C., 148. See also Paddock vs 
Franklin Ins. Co., 11 Pick., 226, 236, 237 ; Prescott vs. Union Ins. 
Co., 1 Wharton, [Penn.,] 399, 402, 408 ; Fleming vs. Marine Ins. Co., 
4 Whart., 59, 62, 63 and 64; S. C., 3 Watts & S., 144, 153 ; Dupeyre 
vs. Western Ins. Co., 2 Robinson, [La.,] 457 ; New vs. Royal Ass. Co. 
5 H. & N., 211, 217. 

The defendant in error cannot satisfy this rule of law by adducing 
evidence of perils in general, or of perils actually encountered by 
other boats, and such evidence cannot be admitted any more than evi- 
dence that other boats have navigated those waters thousands of times 
without encountering any peril, or receiving any injury, to prove that 
the Hampton did not encounter a peril on the trip on which she sunk. 
They can only offer in evidence proof of facts connected with the loss 
of the Hampton itself. 

In the absence of proof that she actually encountered a peril in- 
sured against, and that her loss was occasioned thereby, the law pre- 
sumes that her loss was occasioned by unseaworthiness. Barnewall vs. 
Church, 1 Caines, 246 ; Patrick vs. Hallet, 3 Johns. Cas., 76 ; Talcott 
vs. Commercial Ins. Co., 2 Johns., *124 ; Talcot vs. Marine Ins. Co., 2 
Johns., *137 ; Fleming vs. Marine Ins. Co., 4 Whart., 408 ; S. C., 3 
Watts & Serg., 154 ; Paddock vs. Franklin Ins. Co., 11 Pick., 266 ; 
Wallace vs. DePeau, 1 Brev., [S. C.,] 252 ; Hudson vs. Williamson, 3 
Brev., 342 ; Rugely vs. Sun Mut. Ins. Co., 7 La. An., 279, 282 ; Marcy 
vs. Sun Ins. Co., 11 La. An., 748 ; 8. C., 14 La. An., 246 ; Wright vs. 
Oriental Mut. Ins. Co., 6 Bosworth, 269, 280 ; Watson vs. Clark, 1 
Dow., 336, 348 ; Douglass vs. Scougall, 4 Dow., 269-76 ; Snethen vs. 
Memphis Ins. Co., 3 La. An., 474 ; Marcy vs. Sun Mut. Ins. Co., 14 
La. An., 264. 
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No foundation has been laid by the defendants in error for the in- 
troduction of expert testimony by the proof of any facts connected 
with the loss of the Hampton, from which the loss can be traced as a 
direct consequence. The opinions of witnesses, so far as they are 


based upon any facts atall, are based upon facts wholly extraneous, 
and from which no conclusion whatever can properly be drawn as to 
the loss of the Hampton. 2 Phillips on Ins., 645, § 2112. See also 1 
Greenleaf on Ev., §§ 440, et seq., and notes; Phillips on Ev. * 778: 2 
Parsons on Ins., 537, and 538 ; Starkie on Ev. *176 ; Grisby vs. Wa- 
ter Co., 40 Cal.,‘396. 

The court erred in excluding testimony regarding declarations of 
employees on the boat, as to her condition at the time. 1 Greenleaf 
on Evidence, § 113 ; 1 Taylor on Evidence, § 539 ; Gooding vs. U. S., 
12 Wheaton, 460, 468 ; Amer. Fur Co. vs. U. S., 2 Pet., 358, 364 ; 
Cliquot’s Champagne, 3 Wal, 115 and 140; The Bacon, Newberry, 
274-8; The Enterprise, 2 Curtis C. C., 317 ; The Manchester, 1 W. Rob., 
62 ; Sisson vs. Cleveland, etc., R. R. Co., 14 Mich., 489 ; Chapman vs. 
Chicago etc., R. R. Co., 26 Wisc., 295 ; Miller vs. Wood, 44 Vt., 378. 

What an agent says, while acting within the scope of his authority, 
is admissible against his principal, as part of the res geste. Hanover 
R. R. Co. vs. Coyle, 55 Penn. St., 402 ; Pennsylvania R. R. Co. vs. 
Books, 57 ib., 339 ; Baring vs. Clarke, 19 Pick., 220 ; Thomas vs. 
Sternheimer, 29 Md., 268 ; Beardslee vs. Steinmesch, 38 Mo., 168 ; 
Tuttle ys. Turner, 28 Texas, 759; Howe Machine Co. vs. Snow, 32 
Towa, 433 ; Flint vs. Transportation Co., 7 Blatchf., 536 ; Westcott 
vs. Bradford, 4 Wash., C. C., 493, 500, 501; Neely vs. Naglee, 23 Cal., 
152 ; Ward vs. Preston, ib., 468 ; Woodwell vs. Brown, 4 Penn. St., 
121 ; Austin vs. Crittenden, 33 Vt.,553 ; Matterson vs. New York etc., 
R. R. Co., 62 Barb., 364 ; Morse vs. Conn. River R. R. Co., 6 Gray, 
450 ; Sessions vs. Little, 9 N. H., 271 ; Wetmore vs. Mell, 1 O. S., 26. 

It is the duty of the insured and his agents to make and keep his 
vessel seaworthy while the policy attaches, so far as is in their power 
to do so, and if the vessel becomes unseaworthy from any cause dur- 
ing the voyage or period for which she is insured, it is their duty to 
put her in a seaworthy condition by the reasonable use of all available 
means, and if she reaches a port where repairs can be made, it is their 
duty to make such repairs before leaving that port, and the insurers 
are discharged from all liability for any loss which may result from a 
neglect of the owner, master, officers, or crew, to keep the vessel sea- 
worthy, or to repair her when she becomes unseaworthy, or which 
may result from leaving port in a leaky condition, when she might 
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have been put in a seaworthy condition at such port by the use of 
means available at such port. 3 Kent, *288 ; Parsons on Contracts, 408, 
410 ; 1 Arnould on Mar. Ins., [4th Lond. Ed.,} 12 ; 2 Arnould, 593 ; 
Hazard vs. New England Mar. Ins. Co., 1 Sumn., 230 ; 8 Peters, 557, 
586 ; Paddock vs. Franklin, 11 Pick, 227, 232-4 ; Adderly vs. American 
Mut. Ins. Co., Taney, 126 ; Stewart vs. M. & F. Ins. Co., 1 Humph., 
242; Dupeyre vs. Western F. & M. Ins. Co., 2 Rob. [La.,] 457; 
Putman vs. Wood, 3 Mass., 491-4 ; Hoxie vs. Pacific Ins. Co., 7 Allen, 
211; Cleveland vs. Union Ins. Co., 8 Mass., 308, 322-4; Taylor 
vs. Lowell, 3 Mass., 331, 348 ; DeBois vs. Ocean Ins. Co., 16 Pick., 
308 ; Capen vs. Washington Ins. Co., 12 Cush., 517, 539, 540 ; 
American Ins. Co. vs. Ogden, 15 Wend., 532, 536-7; S. C. 20; 
20 Wend., 287, 294. Howard vs. Orient Ins. Co., 2 Rob., [N. Y.,] 539. 

The insured always warrauts by construction cf law, that bis ship 
is,able to encounter safely all ordinary risks, * * and if a vessel 
be lost or injured, aud the icss evidently arose from an ordinary peril, 
as from common weather or the common force of the winds or waves, 
the insurers are not liable. Parsons on Marine Insurance, vol. 1, 537, 
539 ; Phillips on Insurauce, vol. 1, § 1086 ; 2 Arnould on Ins. [4th 
Lond. ed.,) 657-653 ; Burnawall vs. Chirch, 1 Cuines, 217, 231, 242 ; 
Coles vs. Marine Ins. Co., 3 Wash. C. C., 159 ; Fleming vs. Marine Ins. 
Co., 4 Whart., 59, 62, 63,67; Schooner Reeside, 2 Sumner, 571 ; 3 
Kent, *287; 2 Parsons on Contracts, 406 ; 1 Parsons on Mar. Ins., 
8, 367, 376, 386; 2 Greenleaf, §400; 2 Phillips on Insurance, 
§ 2132. 

There is a legal presumption of unseaworthiness in absence of 
proof that the vessel encountered any extraordinary peril to which 
the loss could be attributed. 2 Phillips on Ev., *278; 2 Phillips 
Ins., § 2152 ; Court vs. Delaware Ins. Co., 2 Wash. C. C.,176. 2 Par- 
sons on Ins., 533 ; 2 Arnould Mar. Ins., [4th Lond. ed.,] 610, 1073. 
3 Kent, *287; 1 Parsons on Mar. Ins., p. 379; Marshall on Mar. 
Ins., [5th Lond. ed.,] 119; Park on Ivs., [7th ed.,] page 333 ; Bar- 
newall vs. Church, 1 Caines, 217, 242, 245; Warren vs. United Ins. 
Co., 2 Juhns. Cas., 231 ; Talcot vs. Commercial Ins. Co., 2 Johns., 124 ; 
Patrick vs. Hallett, 3 Johns. Cas., 76 ; Cort vs. Delaware Ins. Co., 2 
Wash., C. C., 375 ; Prescott vs. Union Ins. Ce., 1 Whart., 899; Flem- 
ing vs. Ins. Co., 4 Whart., 59; 8. C.,3 Watts &S., 144, 153 ; Myers vs. 
Girard Ins. Co., 26 Penn. St., 192 ; Bullard vs. Roger Williams Ins. 
Co., 1 Curtis, C. C., 148 ; Wallace vs. De Peau, 1 Brev., [S. C.,] 252; 
Hudson vs. Williamson, 3 Brev., 342 ; Field vs. Ins. Co., 3 Md., 244; 
Dupeyre vs. Western Ins. Co., 2 Rub., [La.,] 457; Rugely vs. Sun 
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Mut. Ins. Co., 7 La. An., 279, 282 ; Marcey vs. Sun Mut. Ins. Co., 11 
La. An., 748; Deshon vs. Merchants Ins. Co., 11 Mete., 199, 207; 
Wright vs. Orient. Ius. Co., 6 Bosw., 269 ; Wa!sh vs. Washington Ins. 
Co., 32 N. Y., 436. 

All warranties made by the insured must be strictly and literally com- 
plied with, and if their express terms are infringed, the underwriters 
will not under any circumstances be liable. 3 Kent, *288. 1 Phillips 
on Ins. §§ 754, 756, 762 ; Arnould on Marine Insurance, [4th Lond. 
ed.,] 543, 546, 547, 548 ; 1 Parsons on Mar. Ius., 337 ; Marshall on 
Mar. Insurance, [5th Lond ed.,] 280; 3 Phillips on Evidence, *266 ; 
2 Parsons on Contracts, 396, 397 ; Pawson vs. Watson, Cowp., 785 ; 
Blackhurst vs. Cockell, 3 Term., 360; De Hahn vs. Hartley, 1 T. R., 
845 ; Goix vs. Low, 1 Johns. Cas., 341, 344 ; Barker vs. Phoenix Ins. 
Co., 8 Jobns., 307 ; Duncan vs. Sun Ins. Co., 6 Wend., 488, 494 ; Saw- 
yer vs. Coaster’s Mut. Ins. Co., 6 Gray, 221-3 ; Wood vs. Hartford 
Fire Ins. Co., 13 Conn., 533 ; State Ins. Co. vs. Arthur, 30 Penn. St., 
315 ; Craig vs. Ins. Co., Pet. C. C., 410, 416. 

If the Wade Hampton left New Orleans on her last voyage with 
the seams about her outriggers and upper part of boat uncaulked, or 
not caulked in the customary and proper manner, so as to keep out 
water, she was not tight and sound, nor seaworthy, within the mean- 
ing of the policy, and there was a breach of warranty, which d.s- 
charged the insurers, and this the court was bound to charge. 

Evidence of a usage among steamboatmen to run leaky boats while 
they can be kept afloat with pumps, is not admissible to vary or 
contradict the express terms of the policy, or the warranty of sea- 
worthiness implied by law. 2 Parsons on Contracts, 356, 357. 2 
Greenleaf on Evidence, § 249, 251, and cases cited in notes at fot of 
pege ; 1 Greenleaf on Evidence, § 282 and notes ; Timm vs. Blear, 29 
Wis, 254, 269, 270 ; Hearn vs. Marine Insurance Co., 20 Wul., 488 ; 
Hill vs. Winsor, 118 Mass., 259 ; Wadsworth vs. Allcott, 2 Selden, 
(N. Y.,) 64; Evans vs. Myers, 25 Penn., St., 114; Linsley vs. Lovely, 
26 Vt., 123 ; Swamscott Machine Co. vs. Partridge, 5 Foster, (N. H.,) 
869 ; Dixon vs. Dunham, 14 Ill., 324. 

It was error to charge that the jury were to consider the Hampton 
seaworthy until her unseaworthiness became known to her officers 
aud crew. 2 Greenleaf on Evidence, § 400; 1 Parsons on Marine 
Ins , 369 ; 2 Arnould on Mar. Ins., [4th Lond. ed.,] 591 ; 1 Phillips 
on Ins., §697; Marshall on Ins., [5th Lond., ed.;] Park on Ins, 
843 ; Douglas vs. Scougall, 4 Dow., 276 ; Lee vs. Beach, 1 Park on 
Tos , 468. 
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Lincoiy, Suira anv Stevens, for Defendants in Error. 

If it may be argued that the vessel must have been unseaworthy 
because the boat sunk when those in charge could not say what blow 
it was or when she received the injury that sunk her—if any presump- 
tion may fairly arise from such a fact, the plaintiffs below had a right 
to meet such presumption by proof of the age of the boat, her strength, 
her condition of repair, by showing the dangers that surrounded her, 
that she might receive a severe injury and those in charge not at the 
time know it to be such. And if this may be shown by men experi- 
enced in the business, surely they may show examples where and how 
they have known it to be done. Marcy vs. Sun Ins. Co., 14 La. An. 
R., 265 ; Snethen vs. Memphis Ins. Co., 3 La. An. R., 475 ; Stephen- 
son vs. Piscataqua Ins. Co., 54 Maine, 74 ; Anderson vs. Morrice, 10 
C. P. L. R., 66, 67 ; Starbuck vs. N. E. M. Ins. Co., 19 Pick., 199, 200 ; 
Phoenix Ins. Co. vs. Cochran, 51 Penn., 144 ; Binges vs. Wickham, 3 
Best & Smith, 690 ; Walsh vs. Wash. Ins. Co., 32 N. Y., 436, 437. 

There is no legal presumption that a vessel is unseaworthy because 
she sinks from some unknown cause. Whatever presumption there 
is, it is one of fact to be controlled and refuted by other facts, show- 
ing the vessel to have been seaworthy. In this case the seaworthy 
condition of the Wade Hampton was fully shown. 

The testimony clearly showed that steamers were not unfrequently 
seriously injured when it was not at the time known that they were 
so injured, and where the injury did not at first fully develop itself. 

Evidence of similar injury to other boats on other Western rivers is 
admissible. Kent vs. The Town of Lincoln, 32 Vt. R., 597; Isbell vs. 
N. Y. & N. H. RB. R. Co., 25 Conn., 562, 563 ; Ross vs. Bos. & Wor. 
R. R. Co., 6 Allen, 92; Jones vs. Williams, 2 Mees. & Wels. 330 ; 
Stambeaugh vs. Smith, 23 Ohio St., 585; Penn. R. R. Co. vs. Stana- 
han, 79 Penn., 405 ; Shelden vs. Hudson R. R. Co., 4 Kern., 218 ; 
Grand Wes. R. R. Co. vs. Richardson, 1 Otto, 470, 471 ; Smith vs. 
Old Col. & Newport R. R. Co., 10 R. L, 27. 

The terms of the policy as to seaworthiness must be interpreted 
with reference to the subject of insurance. The fact that a cotton 
boat leaks does not show her to be unseaworthy. There was no breach 
of the warranty for repairs of the boat after the leak was discovered. 
Arnould on Insurance, p. 677 ; Paddock vs. Franklin Ins. Co., 11 
Pick., 231, 232 ; Knill vs. Hooper, 2 Hurl. & Nor., 283, 284 ; Hucks 
vs. Thornton, 1 Holt, 33, 34 ; Copeland vs. New Eng. Ins. Co.,2 Met., 
439, 440; 1 Arnould on Insurance, pp. 677, 678 ; Hazzard vs. New 
Eng. Ins. Co., 8 Pets., 580; Tidmarsh vs. Wash. F. & M., Ins. Co., 4 
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Mass., 441 ; Cobb vs. New Eng. M. M. Ins. Co., 6 Gray, 200, 201 ; 1 
Parsons on Mar. Insurance, 386. 

If cotton boats, from the load they necessarily carry, do leak more 
or less, if they are constantly landing against the shore and bank, 
where they may encounter unknown perils of the river, and receive 
hidden injuries that cannot be known, and if it be the usage of such 
trade and such boats to proceed to their port of discharge, though 
leaking somewhat, so long as the pumps control the leak, the under- 
writer is bound by such usage. Clark vs. United F. & M. Ins. Co., 7 
Mass., 369. 

It is a well settled rule of law, as it is the usage of all trades, that 
the captain shall not unload his vessel at any intermediate port, un- 
less compelled to do so by an imperative necessity. Turner vs. Pro. 
Ins. Co., 25 Maine, 522, 523; Parsons on Marine Insurance, 380 ; 
Lavabre vs. Wilson, 1 Doug., 291 ; Fernandez vs. Gt. W. Ins. Co., 48 
N. Y., 577; 1 Parsons on Maritime Law, 312; The Gratitudine, 3 
Rob. Ad. R., 258 ; Lawrence vs. Minturn, 17 How., 110 ; Cramp on 
Marine Insurance, p. 130, § 272 ; Bailey on Gen. Av., 34, 35 ; Du- 
pont vs. Vance, 19 How., 170 ; Myers vs. Bogmore, 10 Barr., 118 ; 
Angell on Carriers, § 283; Turner vs. Pro. Ins. Co., 25 Maine, 523. 
But the case does not fall within the clause as to unseaworthiness, for 
the Wade Hampton was proceeding to New Orleans, the only port of 
repairs, and was therefore within the exception of the seaworthy clause. 

The clause relating to repairs of the boat, etc., is a condition subse- 
quent, creating a forfeiture for its breach, to be strictly construed in 
favor of the insured. Ransom vs. Inhabitants, etc., 7 Allen, 128 ; 53 
Maine, 212, 213 ; North Ber. Co. vs. N. E. Ins. Co., 52 Maine, 340 ; 4 
Cush., 184, 185 ; Twing vs. Gt. West. Ins. Co., 98 Mass., 409 ; For- 
bush vs. West. Mass. Ins. Co., 4 Gray, 341. The captain being com- 
petent, was bound to act in accordance with his best judgment, and 
that judgment was binding upon all parties. Starbuck vs. New Eng. 
Ins. Co., 19 Pick., 200 ; Turner vs. Pro. Ins. Co., 25 Maine, 522, 523 ; 
Lawrence vs. Minturn, 17 How., 110 ; Walsh vs. Wash. Ins. Co., 3 
Rob., 209, 210 ; Copeland vs. New Eng. Ins. Co., 2 Met., 450 ; Gaz- 
zam vs. Ohio Ins. Co., Wright (Ohio) R., 204 ; Stewart vs. Ins. Co., 1 
Humph., 246 ; Dupont de Nemours vs. Vance, 19 How., 166. 

The injury was one falling within the terms of the policy. The per- 
ils need not be extraordinary in the sense contended for. It is perils, 
accidents and injuries peculiar to the rivers or seas, or that happen 
thereon, which the underwriter assumes, whether ordinary or extraor- 
dinary. The perils of the river mean all the perils and injuries re- 
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sulting therefrom, not otherwise expressly excluded or excepted. 
Wash. M. Ins. Co. vs. Reed, 20 Ohio, 209, 210 ; Walsh vs. Wash. Ins. 
Co., 32 N. Y. R., 434; Burges vs. Wickham, 3 Best & Smith, 689 ; 
Phoenix Ins. Co. vs. Cochran, 51 Penn., 144; Hogan vs. N. E. Ins. 
Co., 59 Maine R., 463 ; Potter vs. Suffolk Ins. Co., Sum., 200, 201 ; 
Patrick vs. Hallett, 1 Johns. R., 246 ; Bullard vs. Rog. W. Ins. Co., 1 
Curtis, 150 ; Davidson vs. Burnand, 4 Br. L. R. C. P., 120, 122. 


Asupury, J. 


The first question we will consider arises on the exceptious by de- 
fendant below, to the special charges given, the special charges re- 
fused, aud the general charge to the jury. 

Plaintifis below requested the court to give in charge to the jury a 
serics of eight propositions, each of the series numbered ; some of 
them the court gave in form as requested, others as modified in the 
general charge. To these charges the defendant below excepted in 
this form, viz.: “To the giving of which charges the defendant at 
the time excepted.” 

This exception we think too general. If it was the purpose to ex- 
cept to each prop: s'tion in the series, the exception should have been 
to each, or so framed as to distiuetly indicate such purpose. If in- 
tended as an exception to the whole series, it was insufficient. Where 
the exception is to the whole series, and in it is found one or more 
sound propositions, as in this case, a general exception to the series as 
a churge is insufficient. 1 Seld., 422. 

Defendant below requested the court to give in charge to the jury 
a series of twenty-one requests—not each an independent proposi- 
tion, but a portion of them independent propositions and others de- 
pending one upon avother. The first request in the s-ries was given, 
many of them wholly refused, and the residue given as modified in 
the general charge. To this ruling an exception was taken in this form : 
“To which refusal and modification of said charges defendant at the 
time excepted.” 

The exception we think was insufficient. Some of the propositions in 
the series were not sound, and the rule is firmly settled where one of 
a series of propositions presented in one request for a charge is un- 
sound, an exception to a refusal to charge the entire series as request- 
ed cannot be main'ained. 3 Otto,46; 11 N. Y., 416; 6 N. Y., 233; 7 
N. Y., 236 ; 40 N. Y., 556 ; 45 N. Y., 556 ; 47 N. Y., 570 ; 30 Ohio St., 
104; 30 Barb., 246. 

To the general charge of the court the defendant took exception in 
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this form: “To which general charge of the court the defen- 
dant by his counsel at the time excepted, and excepted also to each 
pro} osition of law therein contained, differing from the several speci- 
fic charges asked by defendant.” This form of exception is clearly 
obnoxious to the settled law upon the subject. It is not the duty of 
a reviewing court to analyze and compare the requests, modifications, 
and charge to discover what particular portions are intended to be 
excepted to. The chief office of an exception is to call the attention 
of the trial court to the precise point as to which it is claimed it has 
erred, that the court may then and there consider it, and give other 
and different instiuctions to the jury, if, in its judgment, it has erred 
and should do so. An exception in the form we are considering 
wholly defeats that object. 25 O. S., 584; 47 N. Y., 576 ; 3 Otto, 46; 
Lewis vs. Stockhill, 30 0. S.; 3 Otto, 291; P. Ft. W. & C. Railway 
vs. Probst, 30 O. S., 104. 

Many objections and exceptions to the admission of testimony 
offered by plaintiffs below, were made and taken by defendant below. 

So fur as practicable we have endeavored to classify the testimony 
objected to, and exceptions. To consider and report upon each excep- 
tion would be an unnecessary labor, and lead to no better practical re- 
sult than to consider a single case of exception as the representative 
of a class. 

A. The first class claiming consideration embraces all cases of spe- 
cial loss of steambca's from unknown causes, and may be represented 
by the following question and answer taken from the testimony of the 
witness, F. C. Findren : 

Q. 17. Have you known of any instance of steamboats navigating 
the Mississippi River and its tributaries, as sustaining injuries in their 
hulls by striking stumps, snags, and landings, by which they leaked or 
were sunk, and not discovered until s:me after they had occurred ? 
and if yea, give them. 

A. I have known such instances. The W. N. Sherman, in the 
Yazoo River, made a landing on the left hand side of the river ; we run 
from that landing probably three miles when we discovered the boat 
was filling with water ; landed on the right-hand shore, and she sunk 
in fifieen or twenty minutes. This was in the year 1856. We found 
through means of divers that she had struck on the left-hand side of 
the 1iver, where we landed, a stump, and no ove knew anything about 
it at the time. The divers found the hole, afterward stopped it, and 
we raised the boat ; that was the only instance that occurred to 
myself. 
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We think this class of testimony objectionable on both principle and 
authority. It was calculated to create as many colluteral issues as 
special cases of such loss introduced. In this case the witness states, 
“noone knew anything about it at the time.” This is but the wit- 
ness’s Opinion on a subject on which his opinion was not competent 
testimony. Other persons on the Sherman at the time might have 
noticed the shock occasioned by the blow that broke the vessel. This 
would probably become a disputed question, calling for the testimony 
of all the persons on the Sherman at the time of the accident to settle 
the question of fact as to her case. The testimony of one credible 
witness that he felt and noticed the blow, would probably outweigh 
the testimony of many who did not notice the fect. Here would be a 
vexed but valueless collateral issue. If such testimony is competent 
coming from plaintiffs, the right of the defendant to meet and contro- 
vert it is unquestionable. 

Very many cases were introduced in the testimony on the part of 
the plaintiffs, where steamboats had met with some unknown arcident 
and suddenly springing a leak, sunk. ‘This class of testimony was in- 
competent, because calculated to surprise and take undue advantige 
of the defendant at the trial. Ordinarily he could not be prepared to 
meet and contest the events of each particular case of loss from un- 
known causes introduced. To deprive him of this privilege would be 
the denial of a legal right, and to admit them would overwhelm the 
case with collateral issues of fact, distract judicial investigation, leading 
to no valuable legal result. 

It is stated and claimed this class of testimony was introduced and 
admitted only to show the nature aud peril of such navigation. As 
testimony in chief, such testimony was not competent for any purpose. 
On cross-examination it would be competent for a party to propound 
such questions as would call out such special cases. ‘This could be 
done in order to ascertain the ground of the witness’s judgment, and 
tending to test the correctness of his testimony. If special cases were 
called out on cross-examination, the party calling fur them would be 
bound by the answers given, and no collateral issues could arise on its 
admission. Greenleaf states the rule thus, and we think it sound and 
applicable. 

“ This rule excludes all evidence of collateral facts, or those which 
are incapable of affording any reasonable presumption or inference as 
to the principal fact or matter of dispute, and the reason is that such 
evidence tends to draw away the minds of the jurors from the point in 
issue, and to excite prejudice and mislead them ; and moreover the 
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adverse party, having had no notice of such a course of evidence, is 
not prepared to rebut it.” 1 Greenleaf, sec. 52. 


B. Objection was made, and exceptions taken to the opinions of 
witnesses, of which the following question and answer, so far as 
quoted, are representative. The questicn was not always put in this 
exact form, Lut substantially so when seeking testimony of this 
character. 

[To] G. A. Houghton. 

Q. 4. State your opinion, derived from your knowledge of the 
build and use of steamers used on the lower rivers, upon the points 
whether good scaworthy steamers, properly laden, do or not some- 
times receive serious injuries to their hulls, which are not known at the 
time to be such by the officers and crew, and which does not for some 
reason at once fully develop itself, but which finally causes them to 
leak seriously and to sink unless the leak can be controlled by pumps, 
or found and stopped ? 

A. Yes sir, I think cases of this kind do occur frequently in ground- 
ing and straining butts and opening seams ; cases of that kind have 
been known to occur. 

We discover no valid objection to this question, or the answer so 
far as quoted. The nature and necessities of the case, and issues 
mae, authorize the introduction as competent testimony of opinions 
of persons educated by experience in the nature of perils open and 
hidden attending the navigatiou by steamboats of Western rivers. 

The petition substantially alleges that the Wade Hampton, when in- 
sured, was tight, sound, and seaworthy, and so continued until she 
met with the unknown fatal accident ; that while navigating a privi- 
leged water, she struck some unknown substance which caused her to 
leak and sink from a peril of the river, which peril was covered by the 
insurance. Upon these allegations of fact the answer joins issue. 

As we understand the issues, the seaworthiness of the Hampton at 
the time the policy sued on was issued, is not questioned, but her sea- 
worthiness at the time she last left the port of New Orleans is a con- 
tested fact. If seaworthy when insured, the presumption of her sea- 
worthiness would continue up to the time of her loss. Unless some 
known intervening cause is shown that rendered her unseaworthy af- 
ter she last left New Orleans, her loss would be attributed to such un- 
seaworthiness, and the contest would be at an end. On the other 
hand, if seaworthy when she left the port of New Orleans on her last 
trip, she will be presumed to remain seaworthy during all that trip. 
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If, however, during the voyage the Hampton suddenly began to leak 
without any apparent or known cause originating in some peril cov- 
ered by the policy, a new presumption arises, that of unseaworthiness. 
This new presumption is not conclusive, and may be contervailed by 
testimony. This new presumption shifts the burden of proof on the 
insured, to show that the vessel was lost by some peril insured against. 
He may not be able, and is not required in such case, to show the ex- 
act cause of the loss, but may introduce testimony tending to show 
probable or even possible cause of the loss. Experienced navigators who 
are acquainted with the nature and extent of the obstructions in the 
privileged waters, the dangerous character of their navigation, and 
the fact of the open and hidden perils connected with the navigation 
of Western rivers, are competent to express an opinion as to the prob- 
able cause of the loss of the Wade Hampton, if so it shall be that she 
was lost by reason of some unknown cause. When, from the nature of 
the case, opinions of persons acquainted with the nature of the sub- 
ject under consideration are the best testimony to be obtained, they 
are competent. If the Hampton was seaworthy when she started 
from the port of New Orleans on her last voyage, and the cause of her 
suddenly springing a leak is unknown, then the opinions of experi- 
enced river navigators, familiar from actual experience and observa- 
tion with the known and unknown perils incident to such naviga- 
tion, are in the nature of expert testimony and clearly competent. 


C. Exceptions were taken to questions and answers substantially as 
the following : 

Captain Goddin was interrogated. 

Q. 18. If you know, state what caused the sinking of the Hamp- 
ton ? 

A. She must have had some violence, but what I cannot state. 

Q. 19. What do you mean by some violence ? 

A. She must have had some blow or strain—open her butts—either 
by landing the bank, or some other cause. 

Q. 15. F. C. Findren. Do you know whether or not the Hampton 
was seaworthy on this voyage on which she sunk? 

Q. 9. John H. Kelly. Will you state how she was navigated on the 
voyage down, and whether she made a great number of landings, and 
about how many, and whether she might have sustained any injury in 
making any of those landings, or in the navigation, that might have 
caused her to leak, by which leak she was caused afterward to sink? 

Q. 35. Peter Pepper. What was the condition of the Wade Hamp- 
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ton as to seaworthiness on the trip from Vicksburg to New Orleans 
on which she was lost ? 

A. She was perfectly safe at the time she was lost. I considered 
her perfectly safe and seaworthy to travel on up to the time she was 
lost. 

Q. 39. [To same.] Have you any idea as to what caused the Wade 
Hampton to leak on the trip on which she sunk ? 

Questions and answers within the scope of these are not objectiona- 
ble. Some of them would elicit facts within the knowledge of the 
witness, others mingled fact and opinion, and others again opinion 
only. Where the witnesses are experienced river men, faiiliar with 
steamboats and steamboat navigation on Western rivers, well ac- 
quainted with the Hampton, the manner in which she had been navi- 
gated in her peril, saw and comprehended her condition so far as it 
could be seen and known, they are competent to make answers 
in response to such questions. Where the question put to the witness 
would elicit only the knowledge of the witness, no valid objection 
could exist ; when, from the nature and necessities of the question to be 
developed, the best testimony the subject matter affords must be 
“compounded of fact and opinion,” such testimony is admissible. 

The application of the principle here stated is not to extend in 
this case beyond the scope of the cited questions and answers thereto, 


D. Exception was taken to answers tending to show that steam- 
boats of the class to which the Hampton belonged were designated 
“ cotton boats,” and that the river men and the insurance companies 
knew and understood that such boats would leak, some more and 
some less, requiring the daily use of pumps. 

With that view Captain Goddin was asked, No. 37, What do you 
know as to all cotton boats taking more or less water and causing 
considerable running of pumps ? 

F. A. Findren was interrogated on this subject by a slightly differ- 
ent form of question, thus : 

Q. Will you state whether all of these cotton boats, on their trips 
and making landings, will take more or less water, and cause the 
use of her pumps? how common is that ? 

We think the questions competent, and answers made within the 
scope of the questions unobjectionable. The testimony would ascer- 
tain a fact, if such fact existed, in relation to this class of boats, and tend 
to show what the parties to the contract understood to be the meaning 
of the words in the policy, “ tight and sound.” 





1878. } Western Ins. Uo. vs. Tobin et al. 363 


When put in the following form, as found in the testimony of E. L. 
Israel, it is objectionable : 

Q. 7. What do you know of boats carrying cotton, taking more 
or less water and causing the pumps often to throw water to their 
full capacity ? Would you or not consider it unsafe to run a boat 
when her pumps are controlling the leak, though they might be throw- 
ing water an hour or two to their full capacity ? 

This question is two-fold, and if fully answered the answer would 
also be two-fold. The first part would seem to elicit the knowledge 
of the witness on a question in regard to which his testimony would be 
competent, while the second branch can only be answered by the wit- 
ness giving his opinion in relation to a matter on which his opinion 
would not be competent. 

The condition in which it would be proper and safe to run the 
Wade Hampton did not in any known degree depend on the condi- 
tion in which it would be proper and safe to run another steamboat. 

Whether it was prudent and safe to run the Wade Hampton at any 
time after her increased leaking was discovered, was, so far as that 
question was in issue, a question of fact to be ascertained and deter- 
mined by the jury from the facts and circumstances that surrounded 


her. 


E. Exceptions were taken to such questions as sought from a wit- 
ness an opinion whether the Hampton could have received water 
in sufficient quantities from about her new outriggers to cause her to 
sink. Such questions are substantially as No. 4, in the testimony of 
John C. Sinnott, as follows : “On such a boat as the Hampton, if 32 
outriggers were not caulked, state whether or not, in your opinion, 
leakage from that source alone would cause her to sink, if the ordin- 
ary bilge pumps carried by such a boat, and an independent donkey 
pump in addition, were all in working order.” 

This we think objectionable. Too many unknown conditions are 
involved ; such as the size of the openings about the outriggers ; the 
extent and effect of the wedging about the new outriggers ; the man- 
ner in which the Hampton was loaded ; the manner in which the 
pumps were worked, etc. If all the facts relating to and affecting 
this question of leakage about the outriggers were brought to the at- 
tention of the jury, an intelligent opinion and informed judgment 
could have been arrived at without the use of extrinsic opinion. The 
opinions of witnesses would only be competent when the fact to be 





364 Report of Decisions. { May, 


determined is obscure, and could only be made clear by and through 
the opinions of persons skilled in reference to the question. 


F. Exception was taken to the admission of the following testi- 
mony. F. A. Blank, a steamboat captain for ten years, testified : 

Q. 9. Do you know the James Howard, and what kind of a boat 
is she, and what effect might her swells have upon a passing steam- 
boat, loaded ? 

A. I know her, and she is a very large, heavy boat. Ifa loaded 
boat was caught in the trough of her waves it would have a very bad 
effect on her ; if aboat were headed right against her waves it would 
not be as bad as if she were in the trough of them. 

Q. 10. What do you mean when you say the waves would have a 
bad effect on her ? 

A. It is liable to spring her butts and seams open. 

Q. 11. What effect would that have on a boat ? 

A. It would cause her to leak. 

Q. 12. To what extent might it cause her to leak ? 

A. My opinion is she might spring her butts and seams enough to 
sink ber. 

E. A. Austin, a pilot on the Mississippi River for twenty-five years, 
testified he knew the James Howard, and when furtber interrogated 
said : 

Q. How do the waves or swells of a very large boat, like the How- 
ard, rock a loaded boat ? 

A. Meeting a boat like that would have an effect on a boat like the 
Hampton, on the guards or outriggers, that would have a tendency to 
open the scams of the outriggers and cause the caulking to fall out, 
which would have a tendency to let water in; the waves are mighty 
severe on a boat in other ways unless her guards are down flat on the 
water, 

We discover no valid objection to this testimony. The form of the 
question to the witness Blank could have been improved, but bis an- 
swers are unexceptionable. The actual effect of the waves made by the 
Howard on the Hampton was, and remains unknown. In such case, 
experienced river navigators who knew both boats, and the general 
force of the waves or swells in the water made by the Howard, might 
give in testimony and say what would be their probable effect on the 
Hampton. In such case the opinions of such skilled persons would 
be the best, and the only appropriate testimony the subject matter 
afforded. 
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G. Exception was taken to Q. 34, and answer of the witness G.ddin. 
It is claimed that they were wholly incompetent for any purpose. The 
witness A. D. Hopkins was asked a question as follows, and answered : 

Q. 35. State whether or not you stated to Captain Goddin on the 
levee at New Orleans, two or three weeks after the sinking of the 
Hampton, that you had heard Captain Goddin would have trouble 
about insurance on the Hampton, and that you thought it would be a 
five thonsand dollar job to you? 

A. No sir, for I supposed Captain Goddin to be one of the owners 
of the boat; I never supposed they had any trouble until a later 
day. 

Captain Goddin, in answer to Q. 34, says he did have a conversation 
with A. D. Hopkins, such as is mentioned in the above question put to 
Hopkins, at the time and place named. We think the question and 
answer of Goddin competent as reflecting upon the credibility of Hup- 
kius’s statement. 

The exception to question 7, and answer in the testimony of I. V. 
Richardson ; to question 2, and answer in the re-examination of the 
witness Joseph Williams ; and to question 2, and auswer in the testi- 
mony of F. A. Blauk, were well taken. 


III. We now come to consider the ex eptions taken by plaintiff be- 
low to the testimony offered by defendant below, and admitted. 

1. At Donaldsonville the Wade Hampton and Lizzie Hopkins were 
lying near each other. At that landing Captain Goddin, from some 
cause satisfactory to himself, had come to the conclusivn that the safety 
of the Hampton required the removal of a portionof her cargo. Acting 
with that purpose and necessity in view, he went to the steamboat 
Lizzie Hopkins to get permission to ship a portion of the Hampton’s 
cargo on board the Hopkins. 

Captain Goddin was the accredited agent of the owners of the 
Hampton, charged in this emergency with the duty of speaking and 
acting for them. What he did and suid in the discharge of his duty, 
while the danger to the vessel was upon her and calling for immediate 
action, with a view of saving her, were as much the acts and state- 
ments of her owners, and should have the same force and effect, as if 
the owners had been present in person and dictated his words or 
spoken in their proper person. 

Was the matier excepted to competent testimony ? 

When Captain Goddin reached the Hopkins, he asked the witness 
Henry Rod for the captain, who was absent. Rod is then interrogated 
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as to what took place between himself and Goddin. The answer is 
lengthy and we will quote so much as will show the quality of the re- 
jected testimony. 

Q. 11. What did he say then ? 

A. He stepped out on the yawl boat and told me that he was in a 
leaking condition, and told me that he was heavily loaded, that he 
had some new outriggers put in and some were not caulked, and 
asked for head clerk Mr. P. A. Charlet ; be told me he knew the 
gentleman, or something like that ; Idid not pay much attention, as I 
had to watch the bank and watch the bout as the wind was blowing ; 
then he told me he would like us to take some of the cotton off his 
boat and bring it to New Orleans, if we could tuke it off ; I auswered 
him that I had nothing to do with it, but would call the mate ; when 
I told him my power, he told me then to call the mate. 

The nature of Goddin’s employment and the necessities of his posi- 
tion made him the agent and representtive of the owners of the boat. 
The Manchester, 8 Eng. Adm. Rep., 62. As such his acts and state- 
ments within the scope of his employment are to be treated +s res 
geste. Story on Agency, § 134. 

Where the acts of the agent would be but dumb show, but for a 
meaning put into and upon them by his words, his words are to be 
treated as verbal acts, and whilst speaking*clearly within bounds of 
his employment and authority, are res geste. Hence the rule “that 
declarations of third persons are not admissible in evidence as part of 
the res geste, unless they in some way characterize or tend to give 
character to the act which they accompany, or derive a degree of 
credit from the fact itself.” 14 .N. H., 101 ; 1 Greenleaf, § 440. 

When the statements of Goddin excepted to were made, he was 
acting clearly within the scope of his authority as master of the Hamp- 
ton. He was in search of a specific help, to lighten his boat by re- 
moving on board the Hopkins a portion of his cargo. He acted in 
the belief that to remove a portion of the cargo would raise the Hamp- 
ton in the water, and thus escape the danger from the leak. His act 
in going to solicit such aid from the Hopkins would have been mean- 
ingless without his statements to give character to the act. His acts 
and words must go in as a whole, that his conduct on that occasion 
may have meaning. He was not narrating a past transaction, but 
stating a present need, induced by a pending danger, with what he 
then probably thought to be the cause of his wanting the present aid. 
His conduct and words concerned the safety of the vessel, care for the 
cargo, and possibly the lives of the passengers. 
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Considering the duties of the captain of the Wade Hampton, his 
obligations and authority, we have no doubt as to the competency of 
acts done, and words spoken by him while on the Hopkins. This ap- 
plication of the doctrine of res geste is supported by the authorities. 
1 O.S., 26; 1 Greenleaf, §113 ; Story on Agency, §§ 134, 135; 4 
Cush., 93 ; 34 Barb., 256; 6 Barb., 79 ; 4 Seld., 497 ; 12 Wheat., 460. 

The following answer is objectionable because it does not give the 
conversation between Captain Goddin and Mr. Charlet. What was 
said by Goddin does not appear with any certainty. 

Q. What happened next ? 

A. I told Mr. Charlet that the captain of the R. E. Lee wanted to 
see him ; then Mr. Charlet got up and came outside of his state-room, 
and got speaking with Captain Goddin ; then I stepped aside and 
heard him speaking about riggers, and about something else ; then I 
went below, and that’s all I know about it, and I told the gentleman 
“that was all I could do for him.” 

2. The court erred in sustaining the objections to questions Nos. 49 
and 53, put to George M. Fredrick ; also in excluding question and 
answer No. 19, in the testimony of P. A. Charlet ; but ruled correctly 
in excluding questions Nos. 26, 29 and 30, in the testimony of Mc- 
Haffie. 

Other exceptions to the admission or exclusion of testimony were 
taken by each party. We think from our examination they are not 
of sufficient importance to require special notice. They are either not 
valid ones, or the testimony is of that unimportant description which 
frequently gets into a case, but can have no appreciable influence 
either way on the jury, as to the merits of the case. 

We have endeavored to deal with the testimony and exceptions in 
such a manner that our view will afford a general guide upon like 
questions in the further investigation of the case. 

Judgment reversed and cause remanded for a new trial. 
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SUPREME JUDICIAL COURT OF MAINE. 


NANCY DORR, Apwm’x, 
vs. 


PHCENIX MUT. LIFE INS. CO.* 


Where by the terms of an endowment policy it is agreed that in case, after a pay- 
ment of two premiums, the assured ceases to make the payment of additional 
premiums at the stipulated time, the company shall ‘only be liable for the 
payment of a part of the sum insured proportionate with the annual payments 
made, for which a new policy shall be issued if applied for within twelve 
months,” the conipany are liable during such twelve months for such propor- 
tionate sum, and in case of death within said twelve months, the administra- 
tor of the assured may sue for and recover such proportionate sum upon due 
proof of death and notice to the company. 


It is not required in such case to surrender the policy and demand a new one ; for 
no policy upon the life of a dead man can properly issue. 


F. A. Witson & C. F. Woopwarp, for the Plaintiff. 
S. C. Anprews, for the Defendants. 


APPLETON, J. 

The defendants on June 29, 1872, in consideration of * * * and 
of the sum fifty-three dollars and seventy-two cents to them duly paid 
by William H. Dorr, and of the annual payment of a like amount on 
or before the 29th day of June in every year during the continuance 
of the policy, assured the life of said Dorr in the sum of one thou- 
sand dollars, payable at the defendants’ office in Hartford, Connecti- 
cut, to said Dorr, his executors, administrators or assigns, on June 29, 
1892, when he should attain the age of sixty-five years ; or should he 
die previous to that age, in ninety days after due notice and proof of 
his death, to his executors, administrators or assigns, after deducting 
any indebtedness to the company on account of the policy. 


* Decided December 19, 1877. 
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‘It being understood and agreed that if after the receipt by th's 
company of not less than two or more annual payments, this policy 
should cease in consequence of the non-payment of premiums, then 
upon a surrender of the same, provided such surrender is made to 
the company within twelve months from the time of such ceasing, a 
new policy will be issu-d for the value acquired under the old one, sub 
ject to any n>tes that may have been received on account of premiums ; 
that is to suy, if payments for two or more years have been made, it 
will issue a policy for 2-20 of the sam originally insured ; if for three 
years for 3-20; in the same proportion for any number of payments, 
without subjecting the insured to any subsequent charge, excepting 
the intercst annually in advance on all premium notes unpaid on this 
policy.” 

The policy was issued and accepted by the assured upon the ful- 
lowing express conditions and agreement : 

‘2. If the said premiums shall not be paid at the office of the 
company in the city of Hartford, or to an agent of the company on 
his producing a receipt signed by the president or secretary, ou or be- 
fore the date above mentioned, then if interest has been regularly 
paid in advance on all premium notes given by the assured, in every 
such case the said company shall only be liable for the payment of 
a part of the sum insured proportionate with the annual payments 
made, for which a new policy shall be issued if applied for within 
twelve months, as above specified, and this policy stall cease and de- 
termine.” 

It is admitted that Wiiliam H. Dorr paid two annual premiums in 
accordance with the terms of his policy ; one as of June 29, 1872, and 
one as of June 29, 1873 ; that he failed to pay the premium due June 
29, 1874 ; that he died on March 4, 1875 ; that neither Dorr nor his 
administratrix applied for a paid-up policy during the time in which 
the assured would have been entitled to it under the terms of the 
policy ; that the policy was not surrendered within two years from the 
time of the last annual payment, and that all the requirements of the 
policy in regard to notice and proof of death have been complied with 
by the plaintiff. 

Is then the plaintiff entitled to recover “ a part of the sum insured 
proportionate with the annual payments made ?” 

It is apparent that to a certain extent the policy is non-forfeitable. 

By the second condition under which the policy was issued and ac- 
cepted, the provision is inserted that “the said company shall only be 
liable for the payment of a part of the sum insured proportionate with 
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the annual payments made, for which a new policy shall be issued if 
applied for within twelve months,” etc. This language is restrictive, 
limiting the amount of liability, but implying liability within the limi- 
tation imposed. 

By the third condition, it is provided “in every case when this 
policy shall cease and determine or become or be null and void for 
any cause other than non-payment of premiums, then all payments 
thereon shall be forfeited to the company.” It is obvious that pay- 
ments are not to be forfeited to the company merely because there 
may have been non-payments. When the forfeiture is for cause other 
than non-payment, all payments are forfeited. When the policy ceases 
and determines for non-payment, the assured still is protected in “a 
part of the sum insured, proportionate with the annual payments.” 

The rule is well established, that in the interpretation of a policy, it 
must be liberally construed in favor of the insured, so as not to defeat 
without a plain necessity his claim to indemnity, which it was his ob- 
ject to secure, in making the insurance. 

Now Dorr, having to pay the annual premium due on June 29, 1874, 
had a right to a new policy, if applied for at any time within twelve 
months after that date, upon the surrender of his policy. No further 
payment was required. Nothing more was to be done but to apply 
for his new policy. Dorr then up to June 29, 1874, was insured for 
the full amount specified in his policy. After that date to the time 
o :his death on March 4, 1875, he was insured for “ a part of the 
sum insured proportionate with the annual payments made.” Mound 
City M. L. Ins. Co. vs. Twining, 4 Bigelow Life & Accident Ins. 
Rep., 75. 

The insured had certain rights up to the day of his death. Had he 
applied for a new policy and obtained it, there would have been no 
question of the defendants’ liability. Had the policy been refused, a 
court of equity would have afforded an adequate remedy. Gerrish vs. 
German Ins. Co., 55 N. H., 355. 

Upon the death of Dorr, the contingency provided against by the 
policy occurred. The demand of the company for a new policy by 
the administratrix would have been an idle ceremony, for a policy 
cannot issue upon the life of a dead man. The company has received 
all which it was entitled to have if made liable for 2-20 of its original 
liabi'ity. All else was merely of form rather than of substance. 

The main difference between this case and that of Chase vs. Phoenix 
Mut. Life Ins. Co., 67 Maine, 85, is that it was labeled “ a non-forfeit- 
able life policy ” in capital letters ; but the terms and conditions of 
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the policy are almost verbally identical with the one under considera- 
tion ; and the reasoning upon which that decision rests, is equally 
applicable to the policy before us. The doctrine of that case is fully 
sustained by other decisions in analogous cases. Ohde vs. Northwes- 
tern Mutual Life Ins. Co., 5 Bigelow, 145 ; Hull vs. Northwestern 
M. L. Ins. Co., 39 Wis., 397. 

Judgment for plaintiff for $100 and interest from Feb. 4, 1876, as 
by agreement. 

Watrtoy, Danrorta, Viratn, Perers and Lresey, JJ., concurred. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


UNIVERSAL LIFE INS. CO. 
Us. 
COGBILL. 


UNIVERSAL LIFE INS. CO. 


vs. 
DUPUY.* 


Where C. insured his life for the benefit of his wife, and paid the premiums of in- 
surance, upon the insolvency of the company, he, and not his wife, is the pro- 
per party to a suit to recover back the premiums or the equitable value of the 
policy. 

The fact that a party who cannot be sued, and against whom no decree can be 
rendered or enforced, is joined with other parties who are proper parties, and 
against whom the decree of the court can be enforced, is no ground for sustain- 
ing u demurrer by such parties to the bill. As to such party the plaintiff may 
dismiss his bill and assert his claim against the other parties who are proper 
parties defendant. 


The Circuit Court of the city of Richmond has jurisdiction of a suit in equity 
brought to subject the funds of a foreign insurance, deposited, as required by 
the Virginia statute, with the treasurer of the commonwealth, in which suit the 
treasurer, as custodian of such funds, is made a party defendant. 


The funds which foreign insurance companies are required by statute to deposit 
with the treasurer of this commonwealth, are subject to the payment of all 
claims arising under or in consequence of policies with citizens of this State, 
whether losses, equitable values, return premiums or otherwise. 


aati nenseantinecinsebseahilge 


* From Virginia L. J. 
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The case is stated in the opinion. 


Outp & Carrineton for Appellants. 
Hunter, Hunpiey anp Tayior for Appellees. 


CuristTIAN, J. 

These two cases were heard together, and both are before us on 
appeal from a decree of the Circuit Court of the city of Richmond 
overruling a demurrer to each bill. 

The grounds on which the appellants claim that said demurrers 
should have been sustained, are in part applicable severally to said 
bills, and are in part applicable to both bills. 

1. Grounds applicable to the bill in the suit of John R. and Marcus 
Cogbill : 

That it appears from the policies of insurance which are filed as 
exhibits, and are specially made parts of the bill, that said policies 
were issued for the benefit, respectively, of the wives of John R. Cog- 
bill and Marcus Cogbill, and that the said John R. Cogbill had no 
pecuniary interest whatever in the policy on his life, and that the 
said Marcus Cogbill had no interest whatever in the policy on his 
life ; and yet these policies are the sole subject of the suit brought by 
John R. and Marcus Cogbill. If any one has the right to recover on 
account of these policies from your petitioner, the right to such recov- 
ery was in the wives of the said John R. and Marcus Cogbill. 

2. Grounds of demurrer to the bill in the suit of Dupuy : 

The commonwealth of Virginia is made a party defendant to this 
bill. A State cannot be sued. There is no law of Virginia authoriz- 
ing this State to be sued in any court. Jurisdiction of this suit by 
the Circuit Court of Richmond could not be acquired by naming the 
commonwealth of Virginia a party defendant. 

3. Grounds of demurrer common to both bills : 

The object of these suits is to subject the deposit made by this 
company with the treasurer of Virginia, under the provisions of sec- 
tion 28 of chapter 36, p. 367 of the Code of 1873. Jurisdiction is 
claimed for the Circuit Court of the city of Richmond under section 
7, chapter 44, p. 417. 

It will be seen by reference to this last act that it is provided that 
all suits shall be brought in the Circuit Court of the city of Richmond 
in which it may be necessary or proper to make any of the following 
public officers a party defendant as representing the commonwealth, 
‘viz. : treasurer, etc. 
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It is not enough that the treasurer may be a proper party, but he 
must be a party “as representing the commonwealth.” 

The 4th and principal ground of demurrer is, that the deposit re- 
quired by law to be made by foreign insurance companies with the 
treasurer of this commonwealth is not subject to the claims set up by 
the plaintiffs, but is a fund specially dedicated to the payment of 
death losses, and none other. 

The cases are therefore before us only upon the points suggested 
by the demurrer, and the merits of the controversy are not to be at 
all considered. 

In passing upon those demurrers, this court—as did the court be- 
low—must of course consider also the averments contained in the bills 
as true, and admitted to be true. 

1. As to the first ground of demurrer, to wit, that the wives of John 
R. and Marcus Cogbill ought to have been made parties plaintiffs be- 
cause the policies of insurance filed as exhibits were issued for their 
benefit, the court is of opinion that this was no good ground of de- 
murrer. The object of the bill filed by these parties, was upon the al- 
leged and (by the demurrer) admitted insolvency of the Universal 
Life Ins. Co., to recover back the premiums, or such portion there- 
of as they were entitled to recover, which they had paid up to the 
15th day of July, 1877, the date of the alleged insolvency. These 
premiums were paid by John R. and Marcus Cogbill, and in such a 
claim by them for repayment of these premiums by the company, 
they alone are interested. In this demand their wives had no inter- 
est. Indeed the wives of these parties held, under contract of insur- 
ance, no claim or demand upon the company until after the death of 
the insured, as is shown by the contract of insurance, which is as fol- 
lows : 

“This policy of insurance witnesseth that the Universal Life Insur- 
ance Company, in consideration of the representations made to said 
company in the application herefor, and of the sum of eleven dollars 
and sixty-six cents, lawful money of the United States, first in hand 
paid by John R. Cogbill, and of the payment of a like amount on or 
before the 31st days of January and July in every year during the 
continuance of this policy, at the office of said company in the city of 
New York, or to their agents as hereinafter provided, do hereby prom- 
ise and agree to pay to Mary H., wife of John R. Cogbill, the assured 
under this policy, her heirs, executors or assigns, at their office afore- 
said, the sum of fifteen hundred dollars, lawful money of the United 
States, (the balance of the current year’s premium, if any, being first 
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deducted therefrom,) in thirty days after due notice and satisfactory 
proof of the death of John R. Cogbill of Manchester, in the county 
of Chesterfield and State of Virginia, whereupon this policy shall 
cease and determine.” 

The premiums under this contract were to be paid, and were actu- 
ally paid in each case by the assured, and he alone had a right to de- 
mand repayment. The wife could make no demand against the com- 
pany till after the death of the husband. And she was therefore 
neither a necessary nor a proper party. 

2. The second ground of demurrer insisted upon, applies to the bill 
of Dupuy only, which is, that the commonwealth of Virginia is made 
a party defendant, and that no suit can be brought against the com- 
monwealth without her consent. It is true that in this bill, the plain- 
tiff “prays that the commonwealth of Virginia, the said Universal 
Life Insurance Company, and R. M. T. Hunter, treasurer of Virginia, 
may be made parties defendant hereto, and duly summoned to an- 
swer the same.” And it is also true that the commonwealth of Vir- 
ginia cannot be sued without her consent. But the fact that a party 
who cannot be sued, and against whom no decree can be rendered or 
enforced, is joined with other parties who are proper parties, and 
against whom the decree of the court can and ought to be enforced, 
is no ground for sustaining a demurrer to the bill. As to such party 
the plaintiff may dismiss his bill and assert his claim or demand 
against the other parties who are the proper and real parties defend- 
ant. 

3. The third ground of demurrer applies to both bills. It is founded 
upon an objection to the jurisdiction of the court. It is insisted that 
the Circuit Court of the city of Richmond has no jurisdiction in chan- 
cery causes, except that which is conferred by statute ; that such juris- 
diction can only be claimed under the 7th section of ch. 44, Code of 
1873, and that this provision of the statute does not confer jurisdiction 
in the cases now under consideration. The section referred to pro- 
vides that “There shall be brought and prosecuted, in the Circuit 
Court of the city of Richmond, all suits in which it may be necessary 
or proper to make any of the following public officers a party defen- 
dant as representing the commonwealth, to wit, the governor, attor- 
ney-general, treasurer,” etc. It is insisted that it is not sufficient that 
the treasurer be a proper party, but he must be a party representing 
_ the commonwealth ; and that, as the custodian of the deposits re- 
quired by statute to be made by foreign insurance companies with the 
treasurer, he does not represent the commonwealth, but is simply a 
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trustee, representing the company on the one hand, who owns the de- 
posit, and the policy-holders on the other hand, who are secured by 
the deposit. The court is of opinion that this objection to the juris- 
diction is not well taken. The defendant, R. M. T. Hunter, who hap- 
pens to fill the office of treasurer at the time of the institution of this 
suit, is not merely a trustee holding these deposits for the company 
and the policy-holders, but he holds them as treasurer of the common- 
wealth—designated by the commonwealth as the custodian to whose 
charge the commonwealth has committed these deposits for the bene- 
fit of her citizens. As such custodian the treasurer represents the 
commonwealth, as one of her important and trusted officers, to whom 
he is responsible for the faithful discharge of this duty as well as all 
other duties which the laws impose on him. The learned counsel for 
the appellant argues that the treasurer represents only the company 
and the policy-holder ; that he cannot represent the commonwealth 
because the commonwealth has no interest in the matter in any way 
whatsoever. This is a great mistake. It is true that the state has no 
pecuniary interest, but she has an interest, anda very deep interest, 
which may be represented by one of her public officers. The statute 
gives jurisdiction to the Circuit Court, not only in cases where the 
state has a pecuniary interest, but in every case where certain public 
officers therein named, (and among them the treasurer,) representing 
the commonwealth, are necessary and proper parties. 

The interest which the commonwealth has in cases like these, and 
which is represented by one of her public officers, is demonstrated by 
numerous enactments upon her statute books for the protection of her 
citizens who may insure their lives or property in foreign insurance 
companies. 

Among these enactments is one requiring them to deposit with her 
treasurer, whom she has designated as a safe and responsible custodian, 
at least ten thousand dollars of certain securities to meet the claims 
and demands of her citizens against such foreign insurance companies. 
In this respect the treasurer of the commonwealth comes within the 
category of the statute as a public officer representing the common- 
wealth. Another obvious reason for giving jurisdiction alone to the 
Circuit Court of the city of Richmond, where certain public officers re- 
presenting the commonwealth are necessary or proper parties, is be- 
cause these officers reside at the capital, and it would be very incon- 
venient to require their attendance in different parts of the state to de- 
fend suits against them. 

The court is therefore of opinion that the Circuit Court of the city 
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of Richmond has jurisdiction to try and determine these causes, and 
that the demurrer, for want of jurisdiction, was properly overruled. 

There is but one other question raised by the demurrer, and that is, 
whether the plaintiffs in these causes have asserted such a claim as 
will entitle them to get the benefit of the deposit made by this com- 
pany with the treasurer of the State ? This question depends upon 
the construction to be given to the statute on this subject. 

The provision of the statute relied upon by the appellants, as de- 
cisive of the question, is the 32d section of ch. 36, Code of 1873, which 
is as follows : If said company (i.e. a foreign insurance company) 
shall fail to pay any of its liabilities on said policies of insurance, ac- 
cording to the terms of said policies, when the same shall have been 
adjusted between the parties in the mode provided in the policies, if 
a mode is specified therein, or when the same shall have been ascer- 
tained in any mode agreed upon by the parties, or by the judgment, 
order or decree of a court having jurisdiction thereof, the treasurer 
shall, upon the application of the party to whom the debt or money is 
due, proceed to sell “at public auction such an amount of said bonds 
(required to be deposited under the 28th section,) as will pay the 
amount due, etc. 

Now, it is argued with much ingenuity and force by the learned 
counsel, that under this section, the deposit with the treasurer can 
only be subjected to the claims which arise upon liabilities, according 
to the terms of the policies of insurance, after adjustment between the 
‘parties, or under judgment or decree of a court of competent jurisdic- 
tion. It is insisted that, according to the terms of the policies in the 
cases before us, the deposit with the treasurer can only be subjected to 
death losses, and to no other claim by the insured, inasmuch as the con- 
tract of the company is to pay in the event of death. There would be 
much force in this suggestion if the section relied on stood alone, 
though we think it by no means conclusive ; for even under this section, 
and those which follow, and (independent of the amended act now to 
be referred to,) under the general principles of equity the plaintiff's 
demand might probably be maintained ; but by the act approved 
April 4, 1877, the 32d section relied on was amended and re-enacted. 
In this act there is the following material amendment of section 32 
above quoted. “ And the holders and owners ofall policies, made in 
this state, shall have a lien on all bonds so deposited (with the trea- 
surer,) as aforesaid, for all amounts due them by said companies, 
under or in consequence of said policies for losses, equitable values, 
return premiums or otherwise, and shall be entitled to be paid equal- 
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ly and ratably out of the proceeds of such bonds ; and whenever any 
company, depositing bonds with the treasurer as aforesaid, shall have 
become insolvent or bankrupt, or made any assignment for the bene- 
fit of its creditors, then, and in that case, any holder of a policy made 
in this State shall have the right to file a bill in the Circuit Court of 
the city of Richmond to enforce said lien for the benefit of holders of 
claims arising out of policies made in this State ; and the treasurer 
shall be a party to such proceedings, and the fund shall in that case 
be distributed by the court.” 

Now, it will be noticed that while the original section 32, ch. 36, as 
found in the Code 1873, limits the authority to sell the bonds de- 
posited with the treasurer to a liability incurred by the company ac- 
cording to the terms of the policy when adjusted or under a decree 
of judgment of a court of competent jurisdiction, the amended act 
gives a lien on said bonds for claims, “ under or in consequence of 
such policies for losses, equitable values, return premium or other- 
wise.” It is true this act retains the language of the original act as to 
liabilities arising, “ according to the terms of the policies,” but adds 
thereto the clause above quoted. 

Now, the well recognized, safe, and established rule of the construc- 
tion of statutes is, that the intention of the law-giver, and the mean- 
ing of the law, are to be discovered and deduced from the whole, 
and every part of the statute compared together. It is the most na- 
tural and genuine exposition of a statute to construe one part by 
another of the same statute, for that best expresses the meaning of’ 
the makers, and such construction is ex visceribus actus. And this con- 
struction of itself imports er vi termini. Dwarris on Statutes, 698, 
703 ; Fox’s adm’rs vs. Com’th, 16 Gratt., 9. Applying this rule of 
construction to the statutes before us, the court is of opinion that the 
claims asserted by the plaintiffs are such as, if established, may be 
paid out of the bonds deposited by the Universal Life Insurance 
Company with the treasurer of the commonwealth, in such ratable and 
equitable proportions as the Circuit Court may properly determine. 

The court is therefore of opinion that the decree of the said Cir- 
cuit Court, overruling the demurrers to the plaintiff's bills, respective- 
ly, be affirmed. Incoming to this conclusion, the court does not in- 
tend to pass upon any question involved in the merits of the contro- 
versy. All we mean to decide is, that upon the admission by the de- 
murrer of the insolvency of the company, the court did not err in over- 
ruling the demurrers. 

The other judges concurred. 
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Srapixs, J., in concurring, stated that he did not desire to be con- 
sidered as relying on the amendatory act of April4, 1877, as it might 
be questionable whether a deposit made before the passage of that 
act, as was the case here, could be affected thereby. But indepen- 
dently of that act, he considered that the deposit of the Universal Life 
Insurance Company was subject to the claims of the plaintiffs in the 
court below, if they established the same. 

Decree affirmed. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


Construction of Policy. 


ISAAC MILLER ror vss, erc., 
vs. 


CITIZENS F., M. & L. INS. CO.* 


1. A new trial asked on the ground that the verdict is contrary 
to the evidence ought to be granted only in a case of plain deviation 
from right and justice, not in a doubtful case merely, because the 
court if on the jury would have given a different verdict. 

2. Where a case has been fully submitted to a jury, and a verdict 
fairly rendered, it ought not to be interfered with by the court un- 
less manifest wrong and injustice has been done, or unless the ver- 
dict is plainly not warranted by the evidence or facts proved. 

3. Where some evidence has been given which tends to prove the 
fact in issue, or the evidence consists of circumstances and presump- 
tions, a new trial will not be granted merely because the court if 
upon the jury would have given a different verdict. To warrant a 
new a trial in such cases, the evidence should be plainly insufficient 
to warrant the finding of the jury, and restriction applies a fortiori 
to an appellate court. 








~* Decided Deember 12, 1877. Abstract of opinion by the official reporter. 
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4. The court below may grant a new trial where the evidence is 
contradictory and the verdict is against the weight of evidence, but 
in such case the power of the court to grant a new trial should be 
very cautiously exercised ; and when in such case the court below 
grants a new trial, the opinion of the court below is entitled to pecu- 
liar respect, and generally the appellate court will not reverse the 
order of the court granting a new trial. 

5. When the court below grants a new trial where there is appar- 
ently no conflicting evidence, and the opinion and order of the court 
granting such new trial is excepted to, and the bill of exceptions does 
not contain all the facts proved at the trial of the cause, but a part 
of the facts proved and part of the evidence given, or all the evidence 
given, then in such case an appellate court will not reverse the order 
of the court granting the new trial, unless it manifestly and clearly 
appears that the order of court granting the new trial is erroneous. 

6. Generally a stronger case should be made to justify an appel- 
late court in the disturbance of an order granting a new trial than 
when one has been refused. : 

7. When a policy of insurance is issued by an insurance com- 
pany upon a steamboat for a year, with permission to navigate the 
Mississippi and tributaries, and on the trial of a cause to recover the 
value of the steamboat it is proven that the steamboat was lost in 
Cypress Bayou, and that Cypress Bayou was navigable by steam- 
boats, and that said Bayou emptied into the Red River, and that Red 
River emptied into the Mississippi— 

Held—That said Cypress Bayou was a tributary of the Mississippi 
within the meaning of said policy. 

8. In the interpretation of a policy of insurance, in all cases it 
must be liberally construed in favor of the insured so as not to de- 
feat without a necessity his claim to the indemnity which, in making 
the insurance, it was his object to secure ; and where the words are 
without violence susceptible of this interpretation, that which will 
sustain his claim and cover the loss must in preference be adopted. 

9. In construing an instrument prepared by the insurer, it ought 
to be read strongly against the maker. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


Novemser Term, 1877. 


Error to the Circuit Court for the city of Richmond. 


McLEAN 
us. 


PIEDMONT AND ARLINGTON LIFE INS. CO.* 


1. A life insurance company chartered by the laws of Virginia, and whose chief 
office is at Richmond, Virginia, has an agency at Newbern, North Carolina, 
which agency issues the company’s policies. There is nothing said in the poli- 
cies as to the place at which the premiums shall be paid. The premiums are 
payable at Newbern, North Carolina, aud if the company removes its agent 
from that place without notifying the policy-holder, it cannot claim a forfeiture 
because a premium was not paid on the day when it was due. Per ANDERSON, 
J., concurring Burgs, J. Conlra, CurisTIAN and Stap.es, JJ. 


Semble. A life insurance company chartered by the laws of Virginia, and hav- 
ing its chief office at Richmond, Virginia, has an agent at Newbern, North Car- 
olina, which agent issues the company’s policy upon the life of a debtor resi- 
dent in North Carolina, to his creditor resident in New York. The policy has no 
provision relative to the place at which, or the person to whom the premiums are 
to be paid. ‘The creditor pays the premiums (quarterly, ) regularly, as they fall 
due to the agent at Newbern for several years, with the knowledge of the com- 
pany, and receives from the agent each time the company’s receipt. The cred- 
itor in New York has a right to suppose that the agent at Newbern is the pro- 
per person to pay the premiums to, and if the company revoke the agent’s pow- 
ers without notifying the policy-holder, it cannot claim a forfeiture because the 
premium was not paid ad diem. Per ANDERSON, J., concurring Burxs, J. Con- 
tra, Curistran and Srapres, JJ. 

3. It is error for the court to instruct the jury in an action on a policy of life in- 
surance, that upon the facts proved, the assured has forfeited his policy ; it 
should instruct that if they believe from the evidence that the facts were so 
and so, it was a forfeiture ; but if they believed them to be thus and so, it was 
no forfeiture. 


* From Virginia Law Journal. 
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4, The company and the assured have a dispute as to whether the company itself 
or the assured is responsible for the failure to pay a premium ad diem. The 
assured sends his agent to the c »mpany, and upon an interview between that 
agent and the company’s officers, it is agreed that the default is upon the com- 
pany, and its officers agree for it to waive all claim to a forfeiture, to receive 
ail back premiums then due, and to treat the policy from that time forward as 
though no asserted default had ever occurred. Upon the faith of this the 
agent of the assured pays all that is due to that time, takes several printed re- 
ceipts for the payments, which he did not read, and returns to his distant home. 
In point of fact, the company’s officers have put receipts upon him which con- 
tain a provision for the company’s advantage—no part of their agreement. 
(This was the testimony offered by the plaintiff.) The rule of law which for- 
bids the admission of parol] testimony to contradict or vary the terms of a 
written instrument, does not exclude the evidence, Dissenting CuristT1an J. 


The facts are sufficiently stated in the opinion. 


Wa. L. Royart, for Plaintiff in Error. 
A. M. Kemry, for Defendant in Error. 


Anperson, J. 


In July, 1869, Christopher W. McLean, who is plaintiff in error, 
and was plaintiff in the court below, and sued for the benefit of Eliza 
Bissell and J. F. Darrow, obtained from the defendant a policy in the 
amount of five thousand dollars, assuring the life of Wiley F. Higgins 
of North Carolina, for considerations and upon conditions therein ex- 
pressed, for the term of the said Higgins’s life. This contract of assur- 
ance was made at the defendant’s agency at Newbern, in North Caro- 
lina, and was made with its agent there, T. D. Carraway. 

On the 22d of March, 1870, McLean assigned the policy to his 
mother, Mrs. Eliza W. Bissell, all the premiums being then paid-up ; 
and on the 27th of May, 1872, Mrs. Bissell assigned it to J. F. Darrow, 
a resident of the city of New York—all the premiums then being paid 
up. Both assignments were made with the knowledge and assent of 
the defendant. All the premiums were paid to the said T. D. Carra- 
way, and the receipts, in which a clause was inserted, “not binding 
until countersigned by T. D. Carraway,” were signed by D. J. Hart- 
sook, secretary, and countersigned by T. D. Carraway, agent, which 
establishes the agency of Carraway. 

After the assignment to J. F. Darrow he continued the payment of 
the quarterly premiums to Carraway at Newbern, North Carolina. 
Carraway would send him a statement of the premium shortly before 
it was due, and he would immediately inclose him a bank check to 
pay it, and then Carraway would send him the company’s printed re- 
ceipt for it, signed by the secretary and countersigned by himself as 
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agent. The last remittance he made him was a bank check to pay 
the premium for July 22, 1874. For this remittance Carraway never 
sent him a receipt. And although he repeatedly wrote to him he 
never heard from him again. In the uncertainty and distrust which 
this occasioned, he omitted to remit to him the premiums of October, 
1874, and of January, 1875 ; but on the 30th of the last named month 
wrote direct to D. J. Hartsook, secretary at Richmond, and inclosed 
him a bank check for $75 to pay premiums, and requested him to in- 
close him the company’s receipts. 

His letter was answered by J. J. Hopkins, assistant secretary, who 
informed him that his policy had lapsed, and was canceled because 
the premium due July; 1874, had not been paid, “ and (he says) must 
be reinstated before we can receive the premium. We inclose one of 
our forms of reinstatement, which you can send him (Higgins) and 
get him to have filled up and return to this office. If approved, we 
will send you the receipts, otherwise return you the money. In the 
meantime we will place the check to your credit and subject to your 
order. Ifthe policy is reinstated, you can pay in future at the New 
York agency.” The forms of reinstatement that he speaks of consist 
of a formal written application, in which the assured solemnly certifies 
not only as to his own health, that no circumstance has arisen since 
the issuance of the policy, and none now exists, as to his health or 
habits to make his risk less acceptable than when first assured, but 
also as to the health of his family, and that no hereditary taint or 
disease has exhibited itself in any member of it, besides various con- 
cessions as to liabilities and rights are required, which is to be accom- 
panied with a medical certificate of the most searching and stringent 
character. 

Mr. Darrow made no reply to this communication, and did not 
avail himself of the forms of reinstatement, if they were sent him, but 
waited in silence until the next quarterly premium would be soon 
due, and then, July 1, 1875, inclosed to him a bank check for fifty dol- 
lars to pay premiums. The check was returned by Hopkins with a 
reiteration that the policy was canceled, and that it may be reinstated 
by payment of back premiums and medical examination. 

Mr. Darrow then sent his attorney, Mr. Van Cott of New York, to 
Richmond to have an explanation, and if he could, an adjustment of 
the difficulty. Mr. Van Cott testifies that on being introduced to Mr. 
Hopkins, he stated the nature of his business ; that he had been sent 
there to adjust some differences which seemed to exist between Mr. 
Darrow and the Piedmont and Arlington Company. The company 
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claimed that Higgins’s policy had lapsed in July, 1874, and Darrow 
claimed that it had not. He says, “I produced a check with the in- 
dorsements thereon, (which he gives and which are inserted in his 
deposition,) showing that the July, 1874, premium had been paid, but 
that Mr. Darrow had no receipt for the payment, except the indorse- 
ment of Carraway on the check. This (he says) was very satisfactory 
to Mr. Hopkins, and he said it was all right. After a few minutes he 
said the policy had lapsed in October, 1874. I told him that Mr. 
Darrow had made every effort he could to find Carraway, and showed 
him copies of letters sent, being the same letters that are set out in the 
testimony of Darrow, and that after Mr. Darrow found that he could 
not find Carraway, he sent his check for $75 to the company, and they 
still had the money. He then told Mr. Hill to make up a statement ; 
Hill did so, and we found that Darrow had paid up to July, 1875, and 
over and above that there was a balance of three dollars and some 
cents to Darrow’s credit. Mr. Hopkins then said that if the policy 
had lapsed he was satisfied:that it was not the fault of Darrow, and 
that Darrow had acted in perfect good faith inthe matter. And Hop- 
kins then and there agreed with me that the policy should be rein- 
stated or continued in force the same as if nothing had happened, as 
he was satisfied of Darrow’s good faith in the matter. Nothing was 
said about Mr. Higgins’s health while I was there. * * Hopkins seemed 
perfectly surprised when I showed him the check that had been paid 
to Carraway, and which Carraway had failed to pay over to the com- 
pany, and said that explained the whole matter. He said further 
that the company had had trouble with Carraway before, and had 
sued him in another matter, and was going to sue him again.” 

“Mr. Hopkins said he was satisfied that the company had made a 
mistake, and that the policy had not lapsed in July. The company 
had claimed all along that the policy had lapsed in July, (that is the 
ground assumed by Mr. Hopkins in his letter of February 1, 1875,) 
and the idea that it had ever lapsed in October was never mentioned 
until after I had shown Hopkins that it had not lapsed in July. But 
after the clerk made out a statement, showing that Darrow’s $75 paid 
up to July 22, 1875, and after assuring Mr. Hopkins that Darrow had 
been acting in utmost good faith in everything that he had done, 
and without any hesitation, he said he would waive their rights or 
waive the lapse, and reinstate the policy as it had formerly been, or 
words to that effect.” Upon the case as now stated two questions 
arise : 
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1. Was the policy forfeited under the circumstances by the non-pay- 
ment of premiums ? 

2. If forfeited, has the forfeiture been waived ? 

Upon the first, has there been default in the non-payment of pre- 
miums to Darrow? When and to whom was he to pay the premiums? 
The contract was made in Newbern, North Carolinia, where the com- 
pany had an agency. It was a North Carolinia contract ; and it 
would seem that the obligation, and consequently the right, was to 
pay there, as was held in Manhattan Life Ins. Co. vs. Warwick, 20 
Gratt., as to contracts made in Virginia, that they were payable in 
Virginia. And to whom were the premiums payable, but to the re- 
cognized agent of the company (Carraway) at Newbern. To him, and 
there, the payments were made by McLean and by his assignee, Mrs. 
Bissell, and by her assignee, Mr. Darrow, up to July, 1874, with the 
approval of the company. To him Mr. Darrow made a remittance of 
the premium which was due in July, 1874, which he received, but did 
not pay over to the company. The company, up to the 15th of July, 
1875, were not aware of that payment, and believing that Darrow had 
been in default, canceled the policy on its books, and its organ, the 
assistant secretary, tells Mr. Darrow, as late as February 1, 1875, that 
the policy has lapsed because of the non-payment of that premium, 
and that no premium can be received on it until it is reinstated. If 
Darrow was under obligation to pay the premiums to the North Caro- 
linia agent in North Carolina, it was not lawful for him to pay any-” 
where else without the permission of the company. Both parties 
seem to have so understood it—for Darrow, wishing to make his fu- 
ture payments at the New York agency, deemed it necessary, first, to 
get the permission of the company ; and the company gave him per- 
mission. Well, if it was the right and the duty of Darrow to pay the 
premiums to the North Carolinia agent at Newbern, he knew of no 
other agent there than the one to whom he, and those before him, had 
paid every premium that had fallen due, with the approval of the 
company ; namely, T. D. Carraway. But after the last payment he 
had made to him, he had good grounds for distrust whether it would 
be safe for him, or the company, that he should make further remit- 
tances to him until he heard from him, and the cause of doubt and 
distrust had been removed. But he had no knowledge of his removal 
from his agency. He had no knowledge of any other agent of the 
company in North Carolinia, where payment had to be made. He 
had never been notified by the company of the removal of Carraway, 
and of another agent being substituted in his place, to whom his pre- 
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miums could be paid. He was in another State—at a great distance 
from the North Carolina agency, and knew nothing of what was going 
on there. He still regarded Carraway as the agent of the company, 
to whom his payments had to be made. But as he had not sent him 
a receipt for the premium of July, and had not sent him a statement, 
as he was wont, of the next premium that was due in October, although 
he had written to him for it, and as he could not get a line from him 
in reply to his repeated and earnest letters, as a prudent man he did 
not think it properto make a remittance of money to him, and final- 
ly, after the January premium was past due, and he had heard no- 
thing of Carraway, he determined to communicate direct with the se- 
cretary of the company as its chief officer, though in a different State 
from that where the contract was made and the premiums were payable, 
and remitted to him a check for $75, to dispose of so as to satisfy the 
premiums to the company, and to protect him. 

But if it should be said he ought to have done it sooner, it is at 
least doubtful whether the obligation was on him to do it at all ; and 
whether it was not the duty of the company, when they removed their 
agent, to have notified him of it, and to have informed him to whom 
he should make payment thereafter. If that had been done, there 
never would have been any difficulty. For it is perfectly manifest 
upon the face of the record, that Darrow was always prepared and 
anxious to pay his premiums, according to the requirements of his 
contract, and if he had ever failed to come up to the exact require- 
ment, it was because he was led into error by the agent of the com- 
pany, upon whom he relied for information and direction as to the 
requirements of the contract. But there is no question as to the re- 
gularity ofthose payments. They are all admitted ; and Darrow was 
in no default in the payment of the July premium. But the company 
had determined otherwise, and had canceled his policy on that ac- 
count. If he had remitted it to J. J. Hopkins, at Richmond, he would 
not have received it. For as late as the first of February, 1875, he 
refused to receive any premium, upon the ground that the policy had 
been canceled for the non-payment of the July premium ; and if he 
had remitted the January (1875) premium, it would have been the 
same. As long, then, as the company assumed that position, there 
would have been no use in remitting any of the premiums, subsequent 
to July, to the chief office of the company at Richmond. It is true 
that the company has changed its views. It admits its mistake. It 
admits that the July premium was paid to their agent, and is lost to 
the company, unless it can be made out of Carraway. But it did not 
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come to this conclusion until long after the January premium was 
past due ; not, in fact, until the 15th day of July, 1875. 

But suppose he had remitted the October and the January pre- 
miums to Carraway, of whose removal from the agency he was not in- 
formed. His obligation, as we have seen, was to pay to the North 
Carolina agent, and he was not informed that there was any other. 
And it just occurs to me that the company itself has shown that it re- 
garded Newbern as the place where, and Carraway the agent to whom, 
the payments were to be made, by an incident disclosed in the record. 
A remittance of one of the premiums was made by Darrow by mis- 
take to the office at Richmond, and the company there, instead of re- 
taining it and sending him a receipt for it, forwarded it to Newbern, 
North Carolinia, and he received a receipt for it in proper form from 
Carraway. And suppose he had remitted the premiums of October 
and January following to Carraway, not knowing that he was not 
still the agent, it would have been the loss of the company, or his own 
loss—probably the former—as they have conceded as to the July pre- 
mium. It would certainly have been no advantage to the company. 
It was necessary that the company should have had an agent at New- 
bern authorized to receive the premiums before the assured could be 
held to a default for their non-payment. And it would seem that 
their known agent, to whom payment of the premiums had been 
uniformly made from the time of the issuance of the policy, having 
been removed and another substituted in his place, it was the duty 
of the company to have notified Darrow, who lived in a distant State 
and could not be presumed to have known ofthe change, and to whom 
he should thereafter make payment. Upon a contract to pay on a 
certain day, upon condition of a forfeiture for default, if the payer is 
prevented by the act, or non-action, of the party who is to receive 
payment, from making the payment ad diem ; or if the payee incapa- 
citates himself to receive, or the other party to pay, the forfeiture 
fails. 

But whether it was a forfeiture depended upon the facts. And 
whether the facts were proved which would establish a forfeiture, 
was a question for the jury. Without now deciding that question, 
we are of opinion that it would have been proper for the court to have 
instructed the jury that if they believed from the evidence that the 
facts were so and so, it was a forfeiture ; and if they believed them to 
be thus and so, it was not a forfeiture. But to instruct them that 
upon the facts proved the assured had forfeited his policy, was to de- 
cide the facts of the case and to invade the province of the jury. For 
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this reason we are of opinion that the first instruction given by the 
court, and all the instructions given which were consequential upon 
it, were erroneous, and ought not to have been given. 

If Darrow had been in such default as would entitle the company 
to insist on a forfeiture, has it waived that right ? and is it estopped 
now to assert it ? 

It seems to be well settled that it is a right which the company 
may waive. The doctrines on this subject are clearly stated in a well- 
considered opinion by Judge Burks, in Georgia Home Ins. Co. vs. 
Kinnier’s adm’r, recently decided by this court, to be reported in 28 
Gratt. In that case the court held that conditions in a policy, which 
are for the benefit of the insurer, and the breach of which is visited 
with forfeiture, may be waived by the insurer or his lawful agent ; 
and numerous authorities are cited in the opinion in support of the 
decision, which are here referred to. The Chicago Life Ins. Co. vs. 
Anna M. Warner, 70 Ill. R., p. 410, clearly maintains the same doc- 
trine. The decision of this court in the more recent case of Southern 
Mutual Ins. Co. vs. Yates, maintains the same principle, reported in 
the Virginia Law Journal. Judge Staples, who delivered the opinion, 
says, (p.413 :) “ If the defendant, with knowledge of the existence of 
the incumbrance, knowingly receive assessments upon the note in- 
volved in the controversy, such contract would amount to a waiver 
of the breach of warranty, whether so intended or not.” Here it is 
held that even a breach of warranty may be waived by the acts of the 
warrantee. The waiver may be made either by the conduct and 
acts of the party for whose benefit the condition or warranty is made, 
or by agreement express or implied. 

In the case under judgment, there is proof tending to show an ex- 
press agreement by the defendant to waive the right to avoid the 
policy, because of the non-payment ad diem of the quarterly premiums 
due 22d of October, 1874, and 22d of January, 1875, and that the 
policy should continue in force as if nothing had happened. Whether 
there had been such a waiver was a question of fact for the jury. And 
the court ought to have instructed the jury that if they believed from 
the evidence that Darrow had failed to pay the quarterly premiums 
ad diem on the 22d of October, 1874, and 22d of January, 1875, when 
they respectively fell due, and that by reason thereof he had forfeited 
his right to the policy ; but further believed, from the evidence, that 
the defendant had waived or agreed to waive its right to the forfei- 
ture and receive the back premiums from the assured or Darrow, 
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which were paid on the faith of the waiver, they should find for the 
plaintiff. 

But instead of giving such instruction, the court instructed the 
jury as follows : 

“That the printed receipts for the payment of premiums over due 
delivered by the assistant secretary to the plaintiff’s attorney in July, 
1875, and exhibited by the plaintiff to the jury, are evidence which 
vannot be contradicted or varied by parol testimony, of the contract 
upon which the defendant agreed to reinstate the policy.” 

It is not to be doubted that contemporaneous parol evidence is in- 
admissible to vary or contradict the terms, or the legal import of a 
valid written contract, unless in the case of fraud, accident or mis- 
take. Turner vs. Lucas’s ex’ors, 13 Gratt., 705. But that is not this 
vase. The parol evidence was introduced for no such purpose, but 
to prove that the defendant’s agent had waived any right he had to a 
forfeiture, not considering that the company was entitled to it when 
the facts of the case were understood by him, and that it would be 
unjust to Darrow, who, he said, was not to blame, but who had acted 
in good faith, and agreed to receive the money which had been pre- 
viously remitted to him in payment of the back premiums, and that 
the policy should continue in force as if nothing had happened ; that 
he would waive the lapse and reinstate the policy as it had formerly 
been. In a short time the receipts were prepared and handed by Mr. 
Hopkins to Mr. Darrow’s agent, saying that now everything was all 
right. They were not read to the agent, and were not read by him. 
He received them as the company’s receipts for the back premiums, 
and did not know—hadn’'t a thought they were anything else but re- 
ceipts for the money paid, or constituted a contract, or any evidence 
of a contract, and of a contract by which Mr. Darrow was bound to 
guaranty the present good health of Higgins in very stringent terms. 
No such contract had been made between them, nor intimation by 
Hopkins that such terms would be required. Nothing had been said 
as to the health of Higgins, but upon being put in possession of the 
facts of the case, which he had not known before, he thought it would 
be unjust to Darrow to insist upon a forfeiture, and agreed to waive 
it. This is substantially the plaintiff's testimony. Mr. Hopkins knew 
that Darrow was unwilling to make application to have the policy re- 
instated upon the terms provided by the policy for reinstating lapsed 
legacies ; for he had sent him, before he himself was informed of the 
facts, the forms for its reinstatement, which Darrow would not 
have executed, but remitted him money to pay the next premium 
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before it was due, by which he had reason to know that he did not 
regard his policy as lapsed, and was not willing to have it reinstated 
on the terms which he (Hopkins) proposed, and after the explanation 
he received from Mr. Darrow’s agent, he himself was satisfied, and so 
expressed himself, that the company had made a mistake in cancel- 
ing the policy on its books as a lapsed legacy, for the non-payment 
of the premium of July, 1874, and upon the whole case, as he then 
understood it, was satisfied that the policy should continue in force 
just as if nothing had happened, and so expressed himself to Darrow’s 
agent, without intimating that he would still insist upon a medical 
examination of Higgins, as he had done before he was informed of 
the facts ; but agreed to receive payment of the premiums, which be- 
fore this he had refused to do without a medical examination, and 
directed the receipts to be filled up. Each of the five receipts con- 
tained the clause guaranteeing the health of Higgins—the receipt 
for the premium due in July, 1874, as well as the others ; although he 
admitted, and now admits, that that premium had been paid in due 
time, and that there was no default in its payment which should 
cause a lapse of the policy. If the receipt with the objectionable clause 
was given for that premium for the reason which he assigns, that he 
had no printed receipts in hand which did not contain that clause, for 
the same reason he had to use them in the other cases. The receipts 
thus handed to Mr. Van Cott, he handed in a bundle, which had been 
unopened and never examined by him, to Mr. Darrow, telling him 
that the whole matter had been most satisfactorily adjusted, and 
there were his receipts. And Mr. Darrow testifies that he received 
them as receipts, and never opened them or examined them until he 
received a receipt for the next premiums, in which he found the ob- 
jectionable clause. The others were then examined by him and Mr. 
Van Cott, and to their great surprise they found the same objec- 
tionable clause in each of them ; and Mr. Hopkins was informed that 
they never made any such contract and would not be bound by it. 
Now, the question is, did Mr. Darrow ever make such a contract? 
Do the receipts evidence any contract made by him? He never 
signed them. The only ground upon which it could be claimed to 
be his contract is, that the receipt was delivered to his agent, and his 
receiving it would imply that he approved of it. But how could this 
implication be made if it was delivered to him merely as a receipt for 
the money he had paid, and he never read it, nor was it read to him, 
and he was not told that it contained, in addition to the receipt, a 
clause evidencing a contract, and when he knew he had made no con- 
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tract, and no contract had been proposed, but what had previously 
passed between him and the company’s agent was calculated to im- 
press on his mind that they were merely receipts, and nothing had 
passed that would suggest to his mind that the papers handed to 
him as receipts, might contain a clause evidencing a contract between 
the defendant and his principal? 

If this evidence is to be believed, (there is conflicting evidence and 
it was a question for the jury—the court does not intend to intimate 
an opinion on this point,) it would be a gross fraud upon Darrow to 
set up these receipts as evidence of a contract between him and de- 
fendant. And the authorities uniformly hold that parol evidence is 
not inadmissible to contradict the terms of a written contract where 
there is fraud. It is only inadmissible to contradict or vary the terms 
of a valid contract. But in this case it is not offered to contradict or 
vary the terms of the written contract of the party who offers it, but 
to show, by independent facts, dehors the instrument, that it is not 
his contract. Ins. Co. vs. Mahone, 21 Wall., 152, is a case in point, 
and fully supports this position. Mr. Justice Strong, speaking for 
the whole court, says, “The testimony was admitted, not to contra- 
dict the written warranty, but to show that it was not the warranty 
of Dillard, though signed by him.” There the instrument was signed 
by the party—here it was not. This case is stronger than that in 
favor of the admission of parol testimony. Ins. Co. vs. Wilkinson, 
13 Wall. 222, is also a strong case in point. 

Towner vs. Lucas’s ex’ors, supra, does not militate against the ad- 
missibility of the parol evidence in this case, but is authority for it. 
Allen, J., says, p. 715, “I can find no case which determines 
that oral contemporaneous evidence is admissible to contradict the 
terms of a written agreement, or substantially vary the legal import 
thereof, provided the instrument was a valid instrument and the party 
designed to execute it in its existing form. The fraud which will let 
in such proof, must be fraud in the procurement of the instrument, 
which goes to its validity, ur some breach of confidence in using a paper 
delivered for one purpose and fraudulently perverting it to another. In 
such cases the oral evidence tends to prove independent facts, which, 
if established, avoid the effect of the written agreement by facts de- 
hors the instrument, but do not tend to contradict or vary it.” (The 
italics are mine.) The doctrine thus so clearly enunciated by that 
able jurist, covers this case. It could not be more appropriate if it 
had been written expressly for it. In the Southern Mutual Ins. Co. 
vs. Yates, supra, there was no fraud, or imputation of fraud, or of any 
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breach of confidence in using a paper delivered for one purpose and 
fraudulently using it for another. 

Upon the whole the court is of opinion to’ reverse the judgment of 
the Circuit Court, and to remand the cause for further proceedings to 
be had therein in conformity with this opinion. 

The head notes will indicate the opinion of each judge on the points 
considered. 

Judgment reversed. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


JAMES REILLY, er at., Respondents, 
vs. 
FRANKLIN INS. CO., or Sr. Louis, Appellant. 


The Wisconsin statute of 1874, providing that in insurance on real property in case 
of a total loss the amount written in the policy shall be taken and deemed the 
true value of the property at the time of such loss, and the amount of the loss, 
and that such amount shall be taken and deemed the measure of damages, does 
not merely make the amount so written prima facie evidence of the loss ; it 
must be regarded as if written in the policy itself, and any policy provision 
conflicting with the statute must fail. 

Where the policy provided that the loss or damage should be established according 
the true and actual cash marketable value of the preperty at the time of 

OSS ; 

Held, in a case of total loss, that the stipulation being in conflict with the statute 
must fail. The measure of damages being fixed by the statute, the company 
has no right to show that the loss is less than the amount written in the policy. 


Cuartes Barser, of Oshkosh, for Appellant. 
HL. B. Jackson, of Oshkosh, for Respondent. 


Cote, J. 
1. The material part of the answer to be considered on the de- 
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murrer, is the allegation that the policy provided that in case of fire 
the loss or damage should be established according to the true and 
actual cash marketable value of the property when the loss happened ; 
aud that the true and actual cash marketable value of the property at 
the time of the fire, was less than the amount of insurance on the pro- 
perty. It is claimed that this shows a partial defense to the action. 
The insured building was a brick hotel, which was wholly destroyed. 

The policy was issued after chapter 347, laws 1874, took effect, and 
the case therefore necessarily involves a construction of that statute 
and its application to the answer. The act of 1874 is entitled ‘‘an 
act to regulate insurance companies,” and provides that in all cases 
where an individual or company authorized by the laws of this state 
to take risks, issue policies and transact the business of insurance in 
this State, shall insure, or issue a policy of insurance, against loss by 
fire upon the real property of any individual or corporation in this 
State, and the property so insured shall be wholly destroyed, without 
criminal fault on the part of the assured, the amount of insurance 
written in the policy ‘‘shall be taken and deemed the true value of 
the property at the time of such loss, and the amount of the loss sus- 
tained by the individual or corporation in whose favor the said policy 
was issued, and such amount shall be taken and deemed the measure 
of damages.” 

The words of this'statute are neither obscure, doubtful nor ambigu- 
ous as to their meaning, and they therefore afford but little room for 
interpretation. In clear and precise terms they make, in case of total 
loss of real property, without criminal fault of the assured, the amount 
of insurance written in the policy the value of the property at the 
time of loss, and that amount is fixed as the measure of damages. It 
is analogous to a valued policy, only here the statute peremptorily de- 
clares what shall be deemed to be the real value of the property at the 
time of loss, and what sum shall be paid as indemnity. And as 
the intention of the legislature is obvious, the statute clearly prescrib- 
ing that the amount of insurance written in the policy shall be deemed 
the true value of the property at the time of loss, it resulis that the 
above allegation is bad, and shows no defense ; for if the statute is to 
have effect as enacted, nothing is left open in the case to prove. “ ‘The 
true and actual cash marketable value of the property “at the time 
it was destroyed is not a matter to be inquired into, as the amount of 
insurance written in the policy determines the amount of loss and 
fixes the extent of the recovery. 

‘The ingenious counsel for the defendant insisted that the statute in- 
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tends, and should be construed as only to mean, that the amount of in- 
surance written in the policy shall be taken as prima facie the value of 
the property, so, in case of total loss, to place the onus of proving the real 
value upon the insurer instead of the insured. But this construction 
seems quite inadmissible in view of the language, which expressly de- 
clares that the amount of insurance written in the policy shall be ta- 
ken and deemed, not only as the true value of the property at the 
time of the loss, but that ‘‘ such amount shall be taken and deemed 
the measure of damages.” It will be seen that the statute adopts the 
amount of insurance writ'en in the policy as the rule of damages, or 
amount of compensation, leaving no question open as to what in fact 
was the real value of the property destroyed. 

The manifest policy of the statute is to prevent over-insurance, and 
to guard, as far as possible, against carelessness, and every induce- 
ment to destroy the property in order to procure the insurance upon 
it. Where property is insured above its value a strong temptation is 
presented to anunscrupulous and dishonest owner, either to intention- 
ally burn it, or not guard and protect it as he ought. Not sharing in 
the risk with the insurer, it is for his advantage that it be destroyed, 
and it often is destroyed, with other property, when it would not have 
been, but for the fact of such excessive insurance. And insurance 
companies, too, actuated by motives of gain, or incited by sharp com- 
petition in business, take risks frequently, recklessly, and for amounts 
in exces; of the real value of the property insured, which they would 
be less likely to do if compelled to pay the amount of insurance 
written in their policies. It is evident it was to prevent these evils 
and guard against these mischiefs that the statute was enacted. Its 
policy seems to be wise and wholesome, but if it were not, it is not 
the province of the court to emasculate the law by any nice or forced 
construction of its language. As it stands it clearly makes the amount 
of insurance written in the policy the measure of the value of the pro- 
perty and the rule of damages ; and as the meaning and intent of 
the statute are clear, effect must be given to it, certainly, as regards 
this class of property. The measure ofdamage, therefore, being fixed 
by the statute, the company had no right to show that the assured 
sustained a loss less than the amount written in the policy. 

2. But the counsel further contends that by reason of the stipula- 
tion in the policy the statute does not apply, and cannot govern as to 
the extent of the defendant’s liability. It is said the parties were 
abundantly able to contract for themselves ; could restrict or change 
the rule provided by the statute, and that the assured did expressly 
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waive that rule by agreeing that the loss should be established accord- 
ing to the true and actual cash marketable value of the property 
when destroyed. We have no doubt that the statute applies to the 
policy, and so far as there is any conflict or inconsistency between it 
and the provisions of the policy, the statute must control. 

A strictly analogous question was presented to the United States 
Circuit Court for the Western District of Missouri in White vs. Conn. 
Mut. Life Ins. Co., (Central Law Journal, Dee. 7, 1877,) and it was 
so ruled. In that case it was held that an act of the legislature of 
Missouri in respect to policies of life insurance extended to all policies 
delivered after the act took effect, and that where the provisions of 
the act were in conflict with the stipulations of the policy the act con- 
trolled. The opinion is by Dillon,©, J., who among other things says ; 
“ We are of the opinion that policies issued and delivered in Missouri 
after that act took effect, fall within its protective operation ; and as 
to such policies the act is to be treated as if incorporated therein, cer- 
tainly, unless there is an express provision in the policy t> the con- 
trary, if it be competent indeed to insert such provision. Our atten- 
tion has been called to a late decision of the Court of Appeals of Ken- 
tucky, in which a conclusion is reached that seems to be in conflict 
with the view above expressed. Farmers ete. Ins. Co. vs. Curry, 10 
Ch. L. N., 43.” 

We have carefully examined the decision of the court of Kentucky, 
to which Judge Dillon refers, and like him fail to be convinced by its 
reasoning, and cannot adopt the doctrine there laid down. For it 
seems to us that the decision defeats the very policy and purpose of 
the statute, and we are therefore unwilling to follow it. See Emmery 
vs. Piscataqua F, & M. Ins. Co., 52 Maine, 322, and Chamberlain vs. 
Ins. Co., 55 N. H., 249. 

We have already said that the legislature seemed to have enacted 
the law of 1874 to prevent or do away with, as far as possible, the great 
evils and mischiefs arising from over-insurance. Consequently on 
grounds of public policy, and in order to accomplish that end, it was 
provided that the amount of insurance written in the policy should be 
conclusive as to the value of the real property destroyed. Now the 
law is well settled that where a statute is founded upon public policy, 
@ party cannot waive its provisions, even by express contract. “The 
contracts of private persons cannot alter a rule established on grounds 
of public policy.” Emmery vs. Piscataqua F. & M. Ins. Co., supra ; 
Sedgwick on Cons. of Stat. and Cons. Law, p. 70. 

The law of 1874 must be regarded as though written in the policy 
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itself, and the stipulation that the loss shall be established according 
to the actual cash marketable value of the property when destroyed, 
being in conflict with the rule of damages prescribed by the statute, 
must fall. The counsel argued that the same rule obtains here as in 
cases where common carriers have restricted their common law liabil- 
ity by special agreement. But the cases are not analogous for very 
obvious reasons. Where the owner, in consideration of paying a less 
rate, agrees to relieve the carrier from his liability as insurer of the 
property, no principle of public policy may be violated. But suppose 
he shonld contract to exempt the carrier from liability for gross negli- 
gence? It would not be difficult to find respectable decisions which 
would condemn such a contract as unreasonable and contrary to 
public policy. 

It will be noticed that the statute relates solely to insurance upon 
real property, which the parties can see and fix a value upon when 
the insurance is effected. If companies exercise the care which it is 
for the public interest they should use in making the valuation, there 
would be no danger of excessive insurance. 

We were referred to some cases in Massachusetts bearing upon the 
question under consideration, but as we do not rest our decision upon 
them we will only remark that they hold, for example, that where the 
policy states the amount insured is three fourths of the value of the 
property as stated by the applicant, the valuation thus agreed upon 
by the parties is conclusive in the absence of fraud. See Luce vs. 
Dorchester Ins. Co., 105 Mass., 297; Bruwn vs. Quincey Ins. Co., 
id., 396. 

The order sustaining the demurrer to the answer is affirmed, and 
cause remanded for further proceedings. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


ANDREW THOMPSON er at., Respondents, 
vs. 


ST. LOUIS INS. CO. or Sr. Louis, Mo., Appellant. 


Under the Wisconsin law of 1874, providing that in case of total loss the amount 
insured in the policy shall be taken as the value of the property, and the meas- 
ure of damage, it is not necessary to set out the actual cash value of the prop- 
erty in the complaint. 


A stipulation in the policy that a difference between the parties shall be submitted 
to arbitration, and that no action shall be brought until an award has been 
made, is inconsistent with the provisions of the statute, and void. No arbitra- 
tion or award is needed before instituting suit. 


Order affirmed. 


Cuartes Barer, for Appellant. 
H. B. Jackson, for Respondents. 


Cote, J. 


The principal question in this case, arising under chapter 347, Laws 
of 1874, is passed upon in Reilly et al. vs. Franklin Ins. Co., decided 
at the same time as this cause, and therefore need not be further 
considered. The complaint cannot be held defective because it fails to 
show what the actual cash value of the property was when destroyed. 

It is farther objected that the complaint does not show that the 
plaintiffs had an insurable interest in the property, or were injured by 
its destruction. A bare examination of the complaint will furnish a 
sufficient answer to this objection. It shows that all the plaintiffs ex- 
cept Thompson were interested in the insured property as mort- 
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gagees to the amount of several thousand dollars, and that the policy 
by its terms provided that the loss should be payable to them to the 
amount of their mortgage interest. In respect to Thompson it is 
alleged that he had an interest in the insured property, as owner, to 
an amount exceeding the insurance, and that the property was wholly 
destroyed. The complaint sets out the policy in hac verba. There is 
a stipulation in the policy that in case of difference as to the amount 
of loss, the matter at the request of either party shall be submitted 
to arbitrators, whose award upon the question shall be final. It is 
objected that there is no allegation that such arbitration was had ete. 
The law of 1874 makes the amount of insurance written in the policy 
conclusive as to the value of the property, the extent of loss sus- 
tained, and measure of damages. The stipulation to arbitrate being 
inconsistent with the provisions of the statute, must yield. The same 
remark may be made in respect to the objection that the policy pro- 
vides that no action shall be brought in any court until an award 
shall have been obtained fixing the amount of the claim. The 
statute determines the amount of loss. In short, it appears from the 
complaint that a contract of insurance was made ; that the premium 
was paid ; that the plaintiffs have an insurable interest in the pro- 
perty ; that the property was totally destroyed, and that the plaintiffs 
have performed all the conditions of the policy on their part to be per- 
formed. We think the complaint states a cause of action, and that 
the demurrer to it was properly overruled. 

Order of the Circuit Court is affirmed, and the cause remanded for 
further proceedings. 
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SUPREME COURT OF NORTH CAROLINA. 


January Term, 1878. 


W. A. SOSSAMAN er at, 
US, 


PAMLICO BANKING AND INS. CO. 


The plaintiff procured the defendants to insure stock of merchandise for $2,500. 
The policy contained a condition of forfeiture in case of alienation or change of 
title in whole or in part of the property insured, without the consent of the 
company indorsed thereon. 

A mortgage for $881.95 was subsequently placed upon the property without the 
knowledge or consent of the company. On action brought to recover insurance 
after loss ; 

Held, that the plaintiff could not recover. 


Ropmay, J. 


The plaintiff insured with the defendant a certain stock of goods 
which he then had in a certain storehouse in Iredell County against 
damage by fire, from noon on the 20th of November, 1875, to noon 
on the same day, 1876. On 16th November, 1876, the stock of 
goods was totally destroyed by fire. The policy of insurance con- 
tained among other terms and conditions the following : 

“‘V. Where property (insured by this policy,) or any part thereof, 
shall be alienated, or in case of any transfer or change of title to the 
property insured, or any part thereof, or of any interest therein, 
without the consent of the company indorsed hereon, or if the pro- 
perty hereby insured shall be levied upon, or taken into possession or 
custody on any legal process, or the title to or possession be disputed 
in any proceeding at law or in equity, this policy shall cease to be 
binding upon the company.” 
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On 17th of May, 1876, Sossaman & Co., being indebted to Cohen & 
Rosler in $881.95, mortgaged the goods aforesaid, and also a certain 
piece of land, and other personal property, to Cohen & Rosler, with 
power to sell the property if the debt was not paid by Ist of October, 
1876, on giving twenty days notice of the sale. This mortgage was 
duly registered. 

The judge was of opinion, upon these facts, that the plaintiff could 
not recover, and he thereupon submitted to a nonsuit and appealed. 

To cite and analyze the numerous cases to which we were referred 
on the argument, would be a labor without any useful result. They 
may be found collected in May on Insurance, und in the brief of the 
counsel. They generally turn on the language of the condition under 
which a forfeiture of the policy is claimed to have been incurred. It 
has been held that under a condition against alienation, no forfeiture 
is incurred by mortgage of the property, at least not until foreclosed, 
although the right to redeem has been lost at law and turned 
into an equity. This is because in many of the Northern States a mort- 
gage is not regarded as creating an estate in the mortgaged property, 
but merely a lien on it. A somewhat different view has been com- 
monly taken in this and other States. But we were referred to no case 
in which it was held that giving a mortgage did not work a forfeiture, 
when the terms of the condition were as comprehensive as they were 
in this case. 

There are two considerations on which it seems to me the question 
of forfeiture may always be fairly and reasonably decided. 

1. Does the making of the mortgage come within the words of the 
condition, as commonly understood? If it does not, a forced mean- 
ing should not be put on the words in favor of the company ; while 
if it does, the natural and usual meaning must be allowed to them, 
notwithstanding the conditions be in fine print, if it be legible, 

If, in deference to what seems the weight of decision, we admit 
that a mortgage is not an alienation, even after a forfeiture of the legal 
estate, by non-payment of the debt at maturity, yet it must be con- 
sidered, under such circumstances, as making a material change in 
the interest of the insured in the property, or at the least as much asa 
levy upon and seizure of the goods under execution, which is espe- 
cially named as a ground of forfeiture. Both, at law, take the pro- 
perty out of the mortgage, or defendant in execution, and vest it in 
another person ; while in substance both are merely liens, from 
which the property may be exonerated by payment. 

2. When, as in this case, the making of a mortgage comes within 





400 Report of Decisions. [ May. 


the apparent meaning of the words in the condition of the forfeit- 
ure, it is proper then to consider whether there is anything in the 
nature of the contract, or in the purposes for which it was entered 
into, to control this apparent meaning and restrict the words used. 
A reason why the company might intend to, and might prudeutly re- 
quire that any diminution of the interest of the insured in the pro- 
perty should work a forfeiture, unless consented to by it, is obvious. 
No company will generally insure property for its full value. To in- 
sure it for more than its value is justly regarded as hazardous, and an 
inducement to fraud. A company looks to the amount of interest in 
property which an insured has at risk, as a principal reason for ex- 
pecting from him care and watchfulness to protect it from loss. 
Every diminution of the interest of the insured tends to diminish the 
watchfulness which is impliedly stipulated for, and when that interest 
is substantially wholly parted with in any manner, it is equivalent to an 
absolute alienation, which is admitted to be a ground of forfeiture. 

In many cases a mortgage on property to its value, or for even less, 
is substantially an alienation, for although after a loss of the pro- 
perty, the debt, or the residue of it, would continue owing, yet the 
insured might little regard his mere personal liability. At all events, 
it is neither unreasonable nor unjust to introduce in a policy such a con- 
dition of forfeitnre. There is nothing in it to tend to a suspicion of 
fraud or deception on the insured, and having deliberately and know- 
ingly entered into it, there is no more reason why it should not be 
enforced against him, than the terms of any other contract would be. 

Judgment below affirmed. 





